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Federal Reserve Districts. The organization committee of the 

new system of reserve banks pub- 
lished on April 2 its decision to divide the country into 12 Federal 
districts, the maximum number provided in the Federal Reserve Act. 
The banks are to be located by districts as follows: District No. 1, 
New England, at Boston, contains 446 national banks, proposed capi- 
tal, $9,931,740; No. 2, New York State, at New York, contains 478 
national banks and one State bank applicant, proposed capital, $20, 
687,616; No. 3, for New Jersey, Delaware, Maryland and Pennsylvania 
except the five Western counties, at Philadelphia, contains 800 nation- 
al banks and one local bank, proposed capital, $12,993,013;. No. 4, 
for Ohio, the 5 Pennsylvania counties, 4 northern counties of West 
Virginia, and the 9 eastern counties of Kentucky, at Cleveland, con-_ 
tains 724 National banks and two local banks, proposed capital, $11,- 
621,835; No. 5, for District of Columbia, Maryland, Virginia, North 
and South Carolina and West Virginia except the 4 counties put in 
Cleveland zone, at Richmond, Va., contains 475 national and. 9 local 
bank applicants, proposed capital, $6,543,281; No. 6, for Alabama, 
Georgia, Florida, Tennessee east of the 5 river counties, 7 southern 
counties of Mississippi, and the four Louisiana counties situated east 
of the Father of Waters, at Atlanta, Ga., contains 372 national banks 
and 10 local applicants, proposed capital $4,702,780; No. 7 for Iowa, 
6 southern counties of Wisconsin, Lower Michigan, 8 northern counties 
of Illinois, and 9 northern counties of Indiana, at Chicago, contains 
984 national banks and 15 local bank applicants, proposed capital $13,- 
151,925; No. 8, Arkansas, Missouri except 12 western counties, the 
southern parts of Illinois and Indiana, the balances of Kentucky, Ten- 
nessee and Mississippi not taken for other districts, at St. Louis, con- 
tains 434 national banks and 11 local bank applicants, proposed capital 
$6,219,323; No. 9, Montana, North and South Dakota, Minnesota, 
Upper Michigan and Wisconsin except the 6 southern counties, at 
Minneapolis, contains 687 national banks, proposed capital $4,702,864; 
No. 10, 12 western counties of Missouri, 11 northern counties of Okla- 
homa, 5 northern counties of New Mexico, Kansas, Nebraska, Colorado 
and Wyoming, at Kansas City, Mo., contains 835 national banks and 
3 local bank applicants, proposed capital $5,594,916; No. 11, Texas, 
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New Mexico except 5 counties, 5 counties in southeastern Arizona and 
the balance of Louisiana and Oklahoma, at Dallas, Tex., contains 726 
national banks and 6 local bank applicants, proposed capital $5,634,C91; 
No. 12, the balance of Arizona, California, Washington, Oregon, Idaho, 
Nevada and Utah, at San Francisco, contains 514 national banks and 
fifteen local bank applicants, proposed capital $8,115,524. The assess- 
ments of the banks enumerated amount to $109,898,902 of which the 
73 applicant state banks must pay as called a total of only $2,751,043. 


Partisan Criticism. It was inevitable that Representatives in Con- 
gress from great centers like Baltimore, Pitts- 
burgh, Cincinnati, New Orleans, Denver, and Salt Lake, should resent 
the decision of the committee in favor of Richmond, Cleveland, Dal- 
las and Kansas City, especially the latter because its location for a 
reserve bank gave two ‘‘ central banks ’’ to Missouri. The announced 
isolation of New York city and the State from the New England States 
and even from the large manufacturing districts of New Jersey, across 
the river, usually Democratic and bound in business to the Greater 
City, produced prompt action. Banking associations in counties hav- 
ing more than half of the voters in the State ‘jumped the reserve 
fence ’’ to adopt resolutions of protest against the separation by the 
district plan from banking business in New York and asserted the 
change was not made with due regard to ‘‘ convenience and customary 
course of business,’’ as required by law. There is trouble coming 
also in the choice of Kansas City as the site of the bank for District 
No. 10, in place of Denver, the former being at the extreme east end 
of a district 1,100 miles wide. The entire western half of the United 
States will have only the single reserve bank at San Francisco, 1,850 
miles west of Kansas City. The protestants voicing opposition to the 
new district lines are generally Democrats. 
Among the factors of revolt, those arising from 
division of states by district lines are important 
because of breaking up state organizations and clearing house facilities. 
The map of the new districts resembles more that of a gerrymander of 
Congress districts across county lines, than of a regrouping of banks 
for a better union of bank resources for mutual assistance in emerg- 
encies under the paternal guidance of Federal officials. While the 
division of State lines was authorized to equalize districts under the 
Reserve Act for the first time in Federal legislation, the practical ap- 
plication thereof threatens to upset arrangements of country banks 
with the banks in the centers of industry most convenient to the former 
and also most profitable to them; such centers are generally Demo- 
cratic strongholds, a feature which is not considered in banking busi- 
ness. There is also sensed a danger of an issue in politics of each 
state to uphold the independence of its chartered banks, with conse- 
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quent peril to political leaders. The disregard of banking interests in 
splitting 7 Southern States by district lines, and of isolating Demo- 
cratic counties in 6 Northern States to make up other districts found 
vent in the attacks upon the work of the organization committee by 
Louisiana and Maryland members in the House of Representatives 
and a wave of revolt which precipitated far greater excitement than 
the proverbial ‘‘ Donnybrook Fair,’’ with charges of partisanship and 
political control much more vitriolic than any since the repeal of the 
Sherman Silver Purchasing Act. 
Democratic Responsibility. The members of Congress loudest in 
denunciation of the districts planned 
by the organization committee, made possible the law by their dogged 
determination to ‘‘ crush the money power.’’ Now that the banking 
interests of their own constituents are likely to feel its vicious provi- 
sions in greatest degree, to the undoing of political fortunes in many 
instances, it is not possible to avert the wrath to come by making the 
members of the committee responsible for the law. It is not necessary 
to exaggerate the measure of favoritism in the choice of reserve cities 
nor of the area of exclusion to each reserve bank ; perhaps they had no 
such thought. They have not failed to satisfy their party associates 
in Congress by confining district No. 2 to New York State through 
lack of devotion to administration policies, even with incidental benefit 
to the states of which committee members are citizens. They failed 
in acumen in adjustment of administration policies to support partisan 
interests in states which have more important centers of finance and 
industry whose action in politics is adapted to business considerations, 
regardless of the fortunes of political leaders. They were little men 
in the presence of an opportunity to align with the new system the 
agreement to a fair test by the most important factors in its success. 
And they preferred to split up such interests by adherence to the politi- 
cal scheme behind the reserve act, and to follow the intent of the 
guiding minds which framed the act, rather than to diplomatically ad- 
just conflicting interests by a division of districts that would permit 
banks to follow the customary course of business. 


Washington reports that President Wilson 
has given his unqualified approval of the 
district plan of the organization committee and of the location of the 
reserve banks ; stating specifically that he had refrained from making 
any suggestions in the matter. The appointment of the other members 
of the Federal Reserve Board waits for the issue of. bank charters. 
Blank subscriptions to capital of the twelve banks have been furnished 
to the 7,548 bank investors. The first payments upon such subscrip- 
tions will be due 30 days after filing. As soon as the member banks 
in any district have subscribed the minimum of $4,000,000 capital 
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stock, a charter will be issued and they will be able to elect six of the 
nine directors permitted. The Reserve Board will then name the bank 
manager-directors to begin its operations. Under the law, the several 
steps to be taken might be delayed by the banks; if the latter respond 
promptly there is ample reason to believe that organization of the 
system may be effected prior to the fall elections. 


4 The Van Tuyl Commission Bill revising 


the banking laws of New York State 
awaits the signature of Governor Glynn. If approved the Banking 
Department will have supervision of private banks. A reduction of 
reserves of state banks and trust companies is made to remove any 
possible disadvantage in competition with national banks under the 
Federal act. But the sovereignty of the State was reasserted in the 
prohibition against corporations other than New York trust companies 
receiving in trust for any purpose deposits of money, securities or other 
personal property or to maintain an office within its jurisdiction, ex- 
cept that a Federal Reserve Bank may exercise therein the power to 
act as a fiscal agent of the United States. A trust company from an- 
other state may act as an executor or trustee of an estate here under 
the will of a deceased person in the State only where reciprocal privi- 
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lege is permitted. The limitation is important. It nullifies as to this 
State the permission given in Section 11-k of the Federal Reserve Act 
to member banks to do a trust business as executor, administrator or 
registrar of stocks and bonds “‘ because in contravention of State law.’’ 


The plan of reserve depositaries was modified to 
permit State banks and trust companies, who may 
become member banks of the Federal system, to invest in stock there- 
of and to keep their reserves in the Reserve Bank of New York. One- 
half of the cash reserves must consist of gold, gold notes and United 
States notes; the balance may consist of silver certificates, silver coin 
or national bank notes. Federal Reserve notes were excluded from 
reserves. State banks in Manhattan must maintain reserves equal to 
18 per cent. of demand deposits, of which two-thirds must be held in 
cash in home vaults. Brooklyn banks, which have no office in Man- 
hattan, must keep 15 per cent. reserves of which two-thirds must be 
eash; banks in other boroughs of New York city and other cities in 
the State need keep only 12 per cent. reserves, only one-third of which 
must be in cash. Manhattan trust companies must maintain 15 per 
cent. reserves, of which two-thirds must be held in cash; Brooklyn 
trust companies must keep 13 per cent. reserves of which cash reserves 
must equal 8 per cent. of demand deposits. Those located elsewhere 
must maintain 10 per cent. reserves; those in cities of the first and sec- 
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ond class to keep 4 per cent. in cash and those in village banks 3 per 
cent. incash. State banks in Albany will have thus an advantage over 
national banks additional to other up-state cities because it is a reserve 
city under the national bank system. The member banks must keep 
15 percent. under the Reserve system where State banks will be re- 
quired to keep only 12 per cent. and trust companies only 10 per cent. 
reserves against demand deposits. 


foreign Exchange. ‘Senator Owen and Chairman Glass have re- 

ported from their respective banking and 
currency committees to the Senate and House amendments to the 
Federal Reserve Act. The one offered to section 19 was to correct an 
obvious error of reference on acceptances to make it read section 13 
instead of 14, upon the class of paper eligible for acceptances; it adds 
to the provision upon location of state bank reserves one that will 
permit such members during three years to keep reserves in national 
banks which are authorized state depositaries. Section 13 is to be 
amended by removing the restriction to an amount equal to half ot the 
capital and surplus of a member bank, of acceptances of drafts or bills 
of exchange drawn upon it and growing out of transactions involving 


the importation or exportation of goods having not more than six 
m>a-:hs (or three months respectively) torun, etc. It is proposed to 
add the power: “’ except by authority of the Federal Reserve Board, 


’ 


under such regulations as said board may prescribe.’’ According to the 
New York *‘Journal of Commerce,’’ it has been discovered that at times 
banks, especially trust companies, find it profitable to carry foreign 
acceptances in excess of the limit of half of their capital and surplus, 
and upon a careful examination of the fact the authorities are of the 
opinion that it is not a bad practice. Therefore it is intended to 
change this by providing that the Federal Reserve Board may grant 
permission to a bank to receive foreign acceptances in excess of the 
limitation. Mr. Willis might with truth have added that where basic 
values exist, no European bank is hampered in acceptances, nor re- 
stricted to any amount. 

The amendment offered to Section 13, and the admission of the 
*‘Journal of Commerce,’’ practically indorsed the criticism of the provi- 
sion in the ‘‘ Analysis of the Federal Reserve Act,’’ by Raymond E. 
Dodge, published in the BANKING LAw JourRNAL for January, towhich 
some objection was made. The criticism read: “This provision not 
only throws the burden of proof of value upon the member bank; it 
fixes one-half of its capital and surplus as the limit of such accommo- 
dations where no limit previously was fixed. To this extent, it 
reduces the operations in exchange of member banks.”’ 
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Savings Bank Liable tor A savings bank, which holds on de- 
Money of Incompetent, posit moneys belonging to the es- 
Paid Over Before Bond Had tate of an incompetent person, must, 
Been Filed by Committee. 4+ its peril, assure itself that the 
committee of the incompetent’s 
property has filed the bond required by law, before it pays over any 
of the fund. Its failure to dothis may result in loss to the bank. An 
instance of such a loss being thrown upon a savings bank is found in 
the recent decision of the Appellate Division of the New York Supreme 
Court, in the case of Thayer v. Erie County Savings Bank, 145 N. Y. 
Supp. 808. 

The facts involved in.that case were as follows: On July 26, 1904, 
one Mrs. Faller was appointed, by the County Court of Erie County, 
committee of the person and estate of her father, William Glynn, an 
incompetent person. The form of the order, making her the committee 
of the incompetent, was that she be appointed ‘‘upon executing and 
filing a bond for $8,500, to be approved by this court, pursuant to the 
provisions of the statute in such cases made and provided.’’ At this 
time the incompetent had on deposit in the defendant savings bank the 
sum of $3,126.67. Onthe day of the making of the order Mrs.Faller, 
through her attorney, withdrew the entire amount. Mrs. Faller had 
not then qualified as committee by filing the bond required, nor did she 
do so until January 22, 1907. The attorney compelled Mrs. Faller to 
leave with him $2,000, of the amount withdrawn, as pretended secur- 
ity for a bond which he was to secure, and this sum he misappropriated 
and never accounted for. The balance of the sum Mrs. Faller ap- 
plied to the use and benefit of the incompetent. The bond, which she 
subsequently filed, was conditioned that she ‘‘shall and doin all things 
faithfully discharge the trust reposed in her as committee,’’ and “‘shall 
obey all lawful direction,’’ etc., of the court. In other words it did 
not purport to cover transactions occurring prior to the execution of 
the bond. This action was brought by the successor of Mrs. Faller as 
committee to recover the amount of the deposit on the ground that 
the payment thereof to Mrs. Faller was unauthorized and of no-effect 
as against the estate of the incompetent. 

It was held that the act of Mrs. Faller in withdrawing the money 
was, in legal effect, the act of a stranger, and did not bind the estate, 
since section 2337 of the Code of Civil Procedure provides that ‘‘a com- 
_mittee of the property cannot enter upon the execution of his duties 
until security is given as prescribed by the court.’’ ‘‘ Plaintiff is 
therefore entitled,’’ said the court, “‘to recover the deposit exactly as 
if it still remained with defendant, unless defendant has met the case 
made by plaintiff by showing that Glynn’s estate has received the fund 
or that Mrs. Faller has since become chargeable with it as committee, 
for, if she has, then the estate must be held to have received it.”’ 

As to the money received by Mrs. Faller and applied for the benefit 
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of the incompetent, it was held that this was actually received by the 
estate and that the plaintiff could not recover that amount from the 
bank. But, as to the $2,000, which was misappropriated by the attor- 
ney, it was held that such sum was not received by the estate and that 
Mrs. Faller was not chargeable with having received it as committee, 
The plaintiff was, therefore, entitled to recover this amount from the 
bank, with interest. 

In holding that the bond, filed by Mrs. Faller two and a half years 
after her appointment, was not retroactive so as to cover transactions 
prior to the date of the bank, the court said: ‘* I am aware of no stat- 
ute or legal principle by which the bond can be given retroactive effect 
so as to cover prior dealings of the committee with the trust estate. 
The condition of the bond (which is the only part of it printed in the 
record) appears to apply only to the future. It certainly does not pur- 
port to apply to past transactions. It would, of course, apply to such 
part of the trust estate as the committee actually had in hand at the 
time it was given, but not to such as had been lost beyond recovery by 
her previous unauthorized and unofficial dealings therewith. As to the 
latter, her sureties had a right to assume that she had not violated the 
order appointing her and the statute, by acting or attempting to act as 
committee before qualifying as such, and that they were not assuming 
liability for funds of the trust estate already lost by her unlawful inter- 
meddling.’’ 


Holding Down One real job is enough for the average man. The 
Two Jobs. man who attempts to occupy two positions at the 
same time is liable to do justice to neither and runs 
a good chance of getting himself into trouble. The case of Babcock 
v. City of Rocky Ford, recently decided by the Court of Appeals of 
Colorado, and published on page 305 of this number, would probably 
never have taken up the time of the courts of that state if one man had 
not tried to be the assistant cashier of a bank and the treasurer of a 
city at the same time. The man who tried to do this was the defend- 
ant in the case. The city, of which he was the treasurer, was the 
plaintiff and it sued him for the sum of $583.95, basing its claim on the 
following facts : 

On December 30, 1907, the city clerk delivered to the defendant, as 
treasurer of the city, acheck for the amount named. There was a dis- 
pute as to the date when the check was delivered, the defendant claim- 
ing that he received it on the morning of the 31st. . However, the 
court found from the evidence that the check was delivered on the 30th. 
The check was drawn on the bank of which the defendant was assist- 
ant cashier. The defendant did not deposit the check or present it for 
payment on the 31st. The next day was a holiday and the bank com- 
menced the new business year by failing to open its doors. Conse- 
quently the check was not collected and, when the defendant turned 
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over the office of treasurer to his successor, his cash on hand was short 
by the amount of the check. 

On the trial the defendant admitted that he knew the bank was 
‘“ having a hard time.’’ When asked for a reason why he did not 


promptly present the check for payment, he answered: “‘ Because I 
did not have time; I was working for the State Bank of Rocky Ford.’’ 
Commenting on this bit of testimony, the court said: ‘‘ He seems to 


have regarded his duty to the bank as paramount to his duty to the 
public.’’ 

It was held that the defendant was negligent and should bear the 
loss. Even though, as contended by him, the defendant did not receive 
the check until the morning of the 31st, he was held to have been dere- 
lict in his duty in not presenting the check on that day. He knew of 
the failing condition of the bank and that knowledge should have 
caused him to act without delay in the matter of presenting the check. 


SS 
Siesttse Hak t:tebee te The liability of a bank for a failure to col- 
Depositor for Failure lect a check deposited with it was the ques- 
to Collect Check. tion raised in the recent case of Security 


Savings & Trust Co. v. King, Oregon, 138 
Pac. Rep. 465. The rights of the parties were fixed by a contract be- 
tween the bank and depositor in the following words: ‘‘ In receiving 
checks, drafts or other paper on deposit payable elsewhere than in Port- 
land this bank assumes no liability for failure of any of its direct or in- 
direct collecting agents whether the collecting agent be the person or 
concern on which the check for collection is drawn or not, and shall only 
be held liable when proceeds in actual funds or solvent credits shall have 
come into its possession. Under these provisions items previously 
credited may be charged back to the depositor’s account. In making 
this deposit the depositor hereby assents to the foregoing conditions.’’ 
The check involved in this case was drawn on the Imperial Bank of 
Canada, Vancouver, B. C. Onthe day on which the check was de- 
posited in the plaintiff bank by the defendant the drawer notified the 
drawee bank not to pay it. On this day the plaintiff forwarded the 
check to its correspondent at Vancouver. Upon presentment the 
drawee bank having forgotten the order to stop payment, certified the 
check and the correspondent bank forwarded its draft for the amount. 
The drawee later discovered the error and notified the correspondent 
bank, which in turn notified the plaintiff by wire and stopped payment 
of the draft which it had sent. .The action was brought by the plain- 
tiff bank to recover an overdraft by the defendant, and the latter de- 
fended on the ground that he was entitled to credit for the amount of 
the check. 
Under the agreement between the plaintiff bank and the defendant 
depositor it was held that the plaintiff was not liable to the defendant 
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for the amount of the check and that, therefore, the defendant was not 
entitled to credit for such amount. Referring to the agreement the 
court said: “‘As a matter of law, we think it is clear that the plaintiff 
did not come into possession of the proceeds of the check as con- 
templated by the contract, as it only received the draft which was not 
convertible into actual funds for the reason payment thereof had been 
stopped prior to its receipt by the plaintiff: In the agreement defining 
the relation of the parties, no liability attached to plaintiff until the 
proceeds in actual funds should come into its possession. Proceeds in 
actual funds mean the real funds inuring from a collection of the check 
or negotiable paper free from embarrassment and convertible into 
cash.’’ 
SS 


Statute of Limitations The statute of limitations is based on the 
On Collateral Note. theory that if a creditor does not think 
enough of his claim to attempt to collect 
on it within a reasonable time, he ought to lose his rights under the 
claim. The statute is intended to prevent the postponement of bring- 
ing an action to enforce a particular right for an indefinite period of 
time. The time allowed in most states in which to commence an ac- 
tion on a claim arising out of contract is six years from the accrual of 
the action. 

The time may be extended, however, by a voluntary payment made 
by the debtor after the accrual of the action.. When such a voluntary 
payment is made the statute starts running anew, and the six-year 
period dates from the making of the voluntary payment. This ques- 
tion was presented in the recent case of First National Bank v. King, 
N. C., 80 S. E. Rep. 251, on page 308 of this number. If collaterals, 
securing a note, are sold in accordance with the provisions of the note, 
and the proceeds applied to the partial payment of the note, is this a 
voluntary payment such as will start the statute of limitations running 
over again? In the case mentioned it was held that such a sale and 
application was a voluntary payment and that an action on the note 
was not barred until six years after that time. 


UTILITY OF THE JOURNAL-BULLETIN. 


The leading article in the April number of the /ourna/l-Bulletin was 
devoted to excuses for the existence of a publication, for free distribution, 
of a monthly banking, financial, and legal magazine under the guise 
of routine reports, at an approximate expense of $25,000 per year to 
the American Bankers’ Association. The writer evidently believes 
that the Association could not live without the help of its organ. To 
unprejudiced business men, the excuses would justify the united oppo- 
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sition of the more economically managed and much more valuable ser- 
vice of ‘‘ standard financial periodicals.’’ 

According to the Financier, the total cost of the venture to the 
Association during the six years of publication ending August 30, 1914, 
will amount to about $106,000. The Financier pertinently or imper- 
tinently commented: ‘‘ If it can be shown that the members are in a 
position to receive the same information and the same publicity with- 
out the expenditure of a single cent on the part of the Association, 
then it would appear that the $25,000 per year which the Audletin now 
costs, is being wasted.”’ : 

In the first paragraph of the article there seems to be an attempt to 
employ a form of casuistry, by saying: ‘‘ Allegations have sometimes 
been made that the /ournal-Bulietin comes into competition with stan- 
dard financial periodicals, but in view of the fact that the publica- 
tion contains nothing of what is commonly known as news, nothing 
in the form of editorial comment on current topics, and nothing in the 
way of paid advertising, the fact is self-evident that such allegations 
cannot stand the test of analysis.’’ 

Webster defines competition as a “‘ Strife for the same object.’’ In 
this case, the competitor is a publication, furnishing without charge, to 
members, information purporting to be reports, but which is, with the 
exception of a few short paragraphs under such captions as “‘ Registra- 
tion of Officers,’’ etc., in a true literal sense, the character of informa- 
tion that brought about the necessity for the standard financial 
periodicals. Hence the free dissemination of such information through 
the columns of a heavily subsidized house-organ, is in direct competi- 
tion with periodicals operated by private capital and should not be 
permitted or tolerated by a class of intelligent business men. 

The denial that the /ourna/-Bulletin publishes editorial comment on 
current topics is evidently intended to impress the members of the 
Association with the idea that the /ournal-Bulletin does not conflict 
with the independent periodicals. 

What constitutes current topics that bankers are supposed to find 
in a banking periodical? Are they telegraphic accounts of an explosion 
or some catastrophe that has occurred in sorhe other part of the world, 
or are they accounts of some matters pertaining to -banking and 
finance ? 

The American Bankers’ Association is an association of bankers, 
and what is of interest to them is matter relative to their business ; 
and there is not an independent financial or banking periodical pub- 
lished in christendom, that would not publish cheerfully, every line of 
information that appears in this subsidized house-organ. And as our 
esteemed contemporary the Financier points out, they would publish 
it ‘without the expenditure of a single cent on the part of the 
Association.’’ 

The establishing of the A. B. A. Journal, and its continuance in 





EDITORIAL 284c 


open defiance of the protest made by the publishers of the independent 
banking papers, has encouraged the promulgation of a number of 
house-organs by the State Associations, and one by a private banker 
whose influence, we are informed, enabled him to obtain a subscrip- 
tion subsidy, not only from the association of bankers in the state 
where he is located, but from the American Bankers Association. 

We wonder how the private banker, with his subsidized publication, 
would feel if each corner grocery, each dry goods store, each hard- 
ware store, and each boot and shoe establishment in his town, and all 
the other towns in his state, were to go into the banking business, so- 
licit deposits, handle collections, and loan money to farmers and others, 
at a low rate, say two per cent? Would not these grocerymen and 
others be equally as justified in competing with this ‘‘ banker-pub- 
lisher,’’ as he is in competing with men who have invested their capi- 
tal in their respective publications ? 

The same logic can be applied to the members of the American 
Bankers Association and State Association publishing house organs. 
How would the members of these Associations feel, if the Federal 
Government or the State Government where these subsidized house 
organs are located, were to establish Government Banks and subsidize 
them with unlimited capital, saying to the merchants, manufacturers 
corporations, and farmers: ‘‘ In view of the fact that you are lending 
your best efforts to build up your State and the country, we will ad- 
vance you money without interest, upon approved security ; hence it 
will not be necessary for you to go to the independent banking institu- 
tions and pay them living rates for their funds. Because there are so 
many banks, some of them ought to be forced out of business; the 
country being now ina position where its subjects do not any longer 
require the services of the banks.’’ 

This is practically what the Secretary of the American Bankers 
Association, together with several other State secretaries have been 
able to induce a few bankers, who are placed upon the advisory board, 
known as the Executive Council, to say. 

Yet the Secretary of the American Bankers Association and the 
Banker-Farmer will say their subsidized papers do not compete with the 
independent journals because they do not accept paid advertisements. 

This was thrown at the publishers in Detroit by a member of the 
Council, who, as was plain to the minds of the publishers, had been 
coached by the secretary of the association. 

When bankers purchase advertising space in the independent 
periodicals, they do it believing the periodicals to be well circulated 
among the banking fraternity; but when members find such informa- 
tion in the house-organ of the Association as will serve their purpose, 
regardless of whether it be in editorials supporting the interests of the 
business or technical articles useful to them, they assume it is not neces- 
sary tocontinue their subscription. Their discontinuance works to the 
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publishers disadvantage in two ways, first by the loss of the subscrip- 
tion itself, and secondly by a reduction in the value of the publica- 
tion as an advertising medium. The publishers have patiently con- 
tended with this for a period of six years, believing that sooner or later 
the unselfish men of the Association, who believe in the principle of 
live and let live, would see the fallacy of this Secretary’s selfish claim, 
and call a halt. 

We do not believe there is one fair minded man in the Association 
who will take an opposite view to our statement, if he will give it a 
fair and unprejudiced reading, and place himself in a publisher’s shoes 
for a moment. 

Let us take the record of the present Secretary since he established 
this house-organ for the American Bankers Association, and placed his 
name on it as publisher. At the Lakewood meeting of the Executive 
Council in April 1908, a carefully worded resolution was adopted, au- 
thorizing the Secretary to issue a bulletin at nominal cost. Even 
though the council was composed of intelligent bankers, they were 
evidently hoodwinked, for the joker was there just the same as it was 
in the charter drafted by Aaron Burr, ostensibly to supply the City. of 
New York with pure water, but actually turned out to be a charter for 
a banking institution. 

The first number of this Aud/etin, which was supposed to be confined 
to a report of the transactions of the Association, appeared in July 
1908, under the title ‘‘ Journal of the American Bankers Association.’’ 
Was it confined to such matters as the transactions of the Association ? 
One has onlyto refer to it to have their minds disabused of this delusion. 
On the contrary it contained contributed articles by bankers, on topics 
that were paramount at that time, and matters pertaining to banking, 
finance and legal opinions which were not relative to the transactions 
of the Association; and they have been continued from that time to this. 

At that time the membership of the Association was practically 
10,000—about fifty per cent. of the total number of banks in the coun- 
try. All these had been enrolled without the services of such a thing 
as a house-organ. Since that time, the membership has increased ap- 
proximately forty per cent., and there are still fifty per cent. of the 
total number of banks in the country that are not members. 

In one of the Western States, there is an association that has a 
Secretary who, without such a thing as a house-organ, has not only 100 
per cent. of all the banks in his State, as members, but has several 
more members than there are banks. 

Does this signify the necessity of a house-organ? And the service 
that association renders its members at a nominal cost is said to be 
highly satisfactory. It is safe to say that if this Secretary had been, 
for the past six years, Secretary of the American Bankers Association, 
the membership would have been at least five thousand greater than 
it is, and in all probability at a far less cost than $239,000 a year. 








Sending Collections Directly to Drawee Banks 


1. Collecting Bank Guilty of Negligence in Sending Check to 
Drawee.—In the collection of checks deposited with it a bank fre- 
quently finds it convenient, if not necessary, to send them directly to 
the banks on which they are drawn. The collecting bank may have no 
correspondent at the place where the drawee of a check, deposited 
with it for collection, is located. The drawee. bank may, in fact, 
be the only bank at that place. The collection of a check through the 
medium of intermediate or correspondent banks might involve sending 
the check over a circuituous course, which, in addition to consuming 
time might actually jeopardize the chances of successful collection. 
Exchange charges sometimes influence the bank as to the manner in 
which the collection is conducted. These and other considerations, in 
the eyes of the banker, are often deemed sufficient reason for collecting 
a check, placed with him by a depositor, by sending the check directly 
to the drawee bank. 

There are undoubtedly many instances in which a banker would 
consider any other method of collection opposed to good banking. But, 
in the making of such collections, the banker must take into consider- 
ation the fact that the courts have evolved certain rules of law, by 
which to determine who shal] bear the loss, when a loss occurs in the 
collection of a check. And these rules sometimes conflict with the 
banker’s idea of the proper way to collect a check. 

The courts lay down the rule that, where a bank receives a check 
for collection, and through its negligence the check is not collected, 
it is responsible for the amount of the loss to the owner of the check. 
No one can doubt the soundness of this doctrine. The courts go further 
and declare that the sending of a check by a collecting bank directly 
to the bank on which it is drawn amounts to negligence and renders 
the collecting bank liable to its depositor in the event that the collec- 
tion is not made. Bankers may doubt the fairness, as well as the 
soundness, of this doctrine. But the rule is so well established in this 
country that time spent in doubting it in any manner is wasted. 

With the exception of New York, every state in which the questicn 
has arisen, has held that the sending of a check directly to the drawee 
bank is negligence on the part of the collecting bank. As the courts 
see the situation, the loss in such a case usually occurs because the 
drawee bank sends its own paper in payment of the check and fails 
before the same is presented for payment; if the check had been sent 
to a correspondent bank, it might have been presented before the 
failure of the drawee, paid in cash, and remitted for by the correspond- 
ent. It matters not that loss might also occur, even by making 
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the collection through a correspondent; this does not enter into the 
question. 

The rule, which makes it negligent for a collecting bank to senda 
check directly to the bank on which it is drawn, is generally placed on 
the ground that, in so doing, the collecting bank makes the debtor an 
agent for the purpose of collecting the debt. 

The reason is expressed as follows in the case of German National 
Bank v. Burns, 12 Colo. 539, 21 Pac. Rep. 714: “‘Even if we can con- 
ceive of such an anomaly as one bank acting as the agent of another 
to make a collection against itself, it must be apparent that the selec- 
tion of such an agent is not sanctioned by businesslike prudence and 
discretion. How can the debtor be the proper agent of the creditor in 
the very matter of collecting the debt? His interests are all adverse 
to those of the principal.. If the debtor is embarrassed, there is the 
temptation to delay; if wanting in integrity, there is the opportunity 
to destroy and deny the evidence of the indebtedness.’’ 

The following cases support the rule that it is negligence for a 
bank to send a check, entrusted to it for collection, directly to the 
drawee and indicate how firmly the rule is fixed: Lowenstein v. Bres- 
ler, 109 Ala. 326, 19 So. Rep. 860; German National Bank v. Burns, 
12 Colo. 539, 21 Pac. Rep. 714; Drovers’ National Bank v. Anglo- 
American Packing & Provisions Co., 117 Ill. 100, 7 N. E. Rep. 601; 
Anderson v. Rodgers, 53 Kans. 542, 36 Pac. Rep. 1067, 27 L. R. A. 
248 ; First National Bank v. Citizens’ Savings Bank, 123 Mich. 336, 
82 N. W. Rep. 66, 48 L. R. A. 583; Minneapolis Sash & Door Co. v. 
Metropolitan Bank, 76 Minn. 136, 78 N. W. Rep. 980, 44 L. R. A. 504; 
American Exchange National Bank v. Metropolitan National Bank, 71 
Mo. App. 451; Western Wheeled Scraper Co. v. Sadilek, 50 Neb. 105, 
69 N. W. Rep. 765; National Bank v. Johnson, 6 N. D. 180, 69 N. W. 
Rep. 49; Wagner v. Crook, 167 Pa. 259, 31 Atl. Rep. 576; Hazlett v. 
Commercial National Bank, 132 Pa. 118, 19 Atl. Rep. 55; Harvey 
v. Girard National Bank, 119 Pa. 212, 13 Atl. Rep. 202; Merchants’ 
National Bank v. Goodman, 109 Pa. 422, 2 Atl. Rep. 687; Givan v. 
Bank of Alexandria, Tenn., 52 S. W. Rep. 923,47 L. R. A. 270; Win- 
chester Milling Co. v. Bank of Winchester, 120 Tenn. 225, 111 S. W. 
Rep. 248, 18 L. R. A., N. S., 441; First National Bank v. City National 
Bank, 12 Tex. Civ. App. 318, 34 S. W. Rep. 458; First National Bank 
v. Fourth National Bank, 56 Fed. Rep. 967; Farwell v. Curtis, 7 Biss. 
160, Fed. Cas. No. 4, 690; Jefferson County Savings Bank v. Hen- 
drix, 147 Ala. 670, 39 So. Rep. 295, 1 L. R. A., N. S., 246; Farley 
National Bank v. Pollak & Bernheimer, 145 Ala. 321, 39 So. Rep. 612, 
2 L.R.A., N. S., 194; Carson v. Fincher, 129 Mich. 687, 89 N. W. 
Rep. 570; Bank of Rocky Mount v. Floyd, 142 N. C. 187, 55 S. E. 
Rep. 95. 

In some of the cases the bank in which a check is deposited for 
c llection, escapes liability to the depositor for a loss resulting from 
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sending the check directly to the drawee bank, by reason of another 
bank intervening between it and the drawee. That is, the initial bank, 
instead of mailing the check to the drawee, forwards it to a suitable 
correspondent bank, which in turn sends it tothe drawee. The cor- 
respondent bank is then held to be the agent of the depositor and not 
of the forwarding bank, and the latter is not responsible for the default 
of the correspondent. Givan v. Bank of Alexandria, Tenn., 52 S. W. 
Rep. 923, 47 L. R. A. 270, is a case of this kind. The plaintiff de- 
posited in the defendant bank two checks on the bank of A. Byram & 
Co., of Watertown, Tenn. On the same day the defendant bank for- 
warded the checks tothe First National Bank at Nashville. This bank 
sent the checks directly to the drawee bank, but they were never paid, 
because of the drawee’s suspension. 

Although the court stated that the Nashville bank was guilty of 
negligence in sending the checks directly to the drawee, it was held 
that the defendant bank was not liable for that default. The court 
said: ‘‘ Assuming, then, that under the rules stated the check may be 
sent to the place of payment through intermediate banks, it follows, 
under the rule, that the initial bank discharges its duty to the person 
who deposits the check for collection if such intermediate bank or banks 
are suitable persons for the performance of the business; and, in event 


such proper selections are made, such intermediate bank or banks, 
down to the last one in the chain, become the agents of the owner of 
the paper, and responsible to him as such.”’ 

Many of the states hold, contrary to the rule here expressed, that 
the initial bank is liable to its depositor for losses occurring through 


the negligence or default of a correspondent bank, to which a check is 
sent for collection. 


2. The Rule in New York.—The state of New York stands alone 
in this country in its opposition to the general rule, under which a 
bank is deemed guilty of negligence in sending a check directly to the 
bank on which it is drawn. But even in New York there is no decision 
of the highest court, deciding the question squarely. 

The case of McIntosh v. Tyler 47 Hun (N. Y.) 99, was an action 
by the payee of a check against its drawers. The check was deposited 
by the plaintiff in a bank for collection and the bank, in which it was 
so deposited, sent it directly to the bank on which it wasdrawn. The 
drawee bank charged the check to the drawer’s account and stamped 
it paid. A draft on New York for the amount of the check was filled 
out but was not signed and was subsequently destroyed. At the close 
of the day on which the drawee bank received the check it suspended 
business. It was held that the drawer was liable to the payee on the 
check, the court saying: ‘‘The fact that a check mailed by the holder 
to the drawee for payment is not paid, when it would have been had 
it been presented at the payee’s counter, is not, itseems, in this state, 
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a defense in favor of the drawer, though by the transaction the drawer 
lost his deposit, though it has been held otherwise.’’ 

While this was an action against the drawer of the check, brought 
by the payee, and not by the holder against a bank in which the check 
was deposited for collection, it has been generally accepted as an au- 
thority for the proposition that a bank, in which a check is deposited 
for collection is not guilty of negligence in forwarding the check direct- 
ly to the drawee for payment, and is not liable to the holder, by whom 
the check was deposited, for a loss occurring therefrom. 

This New York decision is based on the authority of two earlier 
New York cases, Indig v. National City Bank, 80 N. Y. 100, and Briggs 
v. Central National Bank, 89 N. Y. 182. Referring to these cases it 
is said in a note in 27 L. R. A. 248: *’ Careful analysis of these New 
York cases therefore shows that there is no direct decision of the court 
of last resort upholding the practice of mailing checks directly to the 
drawee. On the contrary, there is a mere expression not necessary to 
the decision in the Indig case approving the practice of mailing a note 
to the bank at which it is payable, and a recital of this decision in the 
case of Briggs v. Central National Bank, 89 N. Y. 182, as if it were the 
case of a check mailed tothe drawee. Therefore the decision of the 
general term of the supreme court (McIntosh v. Tyler, supra) denying 
the doctrine of the other states in reliance on the authority of these 
two cases is in itself the only direct authority in New York state to that 
effect. This decision itself is weakened by the fact that it is based on 
cases which do not exactly support it.’’ 


3. Where There is No Other Bank in Town Where Drawee is 
Located.—What is a bank to do when it receives for collection a check 
drawn on a bank, where there is no other bank in the same town? The 
law leaves the bank no alternative but to collect the check through the 
medium of an express company, if it has an agency at that point, or 
send a special messenger with instructions to collect the check in cash 
over the drawee’s counter. Possibly the best plan would be to enter 
into an express agreement with the depositor of the check, giving the 
bank authority to send the check to the drawee direct, and releasing it 
from any liability for loss resulting therefrom. At any rate, if the 
bank sends the check directly to the drawee, without express instruc- 
tions to do so, it is guilty of negligence, just as it would be in a case 
where there is more than one bank in the town in which the drawee is 
located. 

Some of the writers on this branch of the law have expressed the 
opinion that there is an exception to the general rule in the case where 
the drawee is the only banking institution in its town, but no support 
for this view is found in the authorities. 

The case of Minneapolis Sash & Door Co. v. Metropolitan Bank, 
76 Minn. 136, 78 N. W. Rep. 980, 44 L. R. A. 504, involved a check 
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drawn on the only bank in a certain town. On the trial the plaintiff 
was allowed to show that it was usual and customary for banks to 
send checks and drafts, payable by other banks at distant points, 
directly to the drawee by mail, provided there was no other bank of 
good standing in the same town. ; 

In the opinion it was said: ‘‘ We fail to see what possible effect 
upon a case of this kind the fact that the drawee is the only bank in 
good standing in the town can have upon the duty of a bank which 
undertakes a collection. Any reason for such a course is equally as 
sound where there are two or more banks in the town as where there 
happens to be but one. * * We cannot agree with counsel that the 
usage and custom here relied upon is a defense to the claim that the 
defendant was negligent when forwarding the check to the Mapleton 
Bank (drawee) for presentation and payment. Asa general rule usage 
and custom will not justify negligence. It may be admitted that such 
a course is frequently adopted, but it must be at the risk of the sender, ' 
who transmits the evidence of indebtedness upon which the right to 
demand payment depends, to the party who is to make the payment. 
Such a usage and custom is opposed to the policy of the law, and is 
unreasonable and invalid.’’ 

Another such case is Pinkney v. Kanawha Valley Bank, 68 W. Va. 
254, 69 S. E. Rep. 1012, 32 L. R. A., N. S., 987. It there appeared 
that, on September 25th, 1900, the plaintiff Pinkney received a check, 
payable to his order, which he deposited in the defendant bank for 
collection. The drawee of this check was the only banking institution 
located at that point. On the following day the defendant sent the 
check to the drawee by mail, with instructions to ship the amount, for 
which it was drawn, incurrency. The currency was not shipped and . 
the drawee bank subsequently closed for good. 

In its defense the defendant bank claimed that, under the circum- 
stances, and in view of the fact that there was no other bank at the 
place where the drawee bank was located, it was not negligent in 
sending the check directly to the drawee. It was argued that, as the 
plaintiff had been a customer of the defendant bank for years, and 
accustomed to do business in Charleston, where the defendant bank 
was located, and, as he lived at Montgomery, where the drawee bank 
was located, and knew that the drawee was the only bank at that point, 
he was chargeable with knowledge of the custom on the part of the 
bank to send such checks directly to the drawee, and was bound there- 
by. The court, however, held that an exception to the general rule, 
which makes it negligence to send a check directly to the drawee, to 
be applied in cases where there is no other bank at the place where 
the drawee is located,is contrary tothe weight of authority and reason. 

The defendant in Wilson v. Carlinville National Bank, 187 II. 222, 
58 N. E. Rep. 250, 52 L.R.A. 632, was a depositor in the plaintiff 
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bank and the action was brought to recover the amount of a check 
which he had deposited and which he had been allowed to draw against, 
the check being afterwards dishonored. The facts concerning the col- 
lection were these. On June Ist, 1893, the defendant deposited in the 
plaintiff bank a check for $300, drawn on the Citizens’ Bank of Gillespie, 
Gillespie being a nearby town. The amount was subsequently with- 
drawn by the defendant. On the day of receipt the check was sent to 
the plaintiff's St. Louis correspondent. That bank sent it to a Chicago 
bank which sent it directly to the drawee, by which it was received on 
June 5th. On the 7th the drawee sent its draft on St. Louis for the 
amount of the check, but payment of the draft was refused because of 
the failure of the Gillespie bank on the 8th. Illinois is one of the 
states which hold that a bank in which a check is deposited for col- 
lection is not liable to the depositor for the default of a correspondent 
bank, where it uses due care in the forwarding of the check and in 
the selection of a bank to handle the collection. The defendant con- 
tended that, if the plaintiff bank knew that its correspondent, by 
itself or through another bank, would send the check directly to 
the drawee, which it appears was the only bank at that point, then 
the plaintiff did not act with reasonable care in the selection of its 
correspondent and should bear the loss. 

It was held, however, that since the depositor was aware of the fact 
that the drawee was the only bank at Gillespie he was estopped from 
claiming that the plaintiff was negligent in sending the check forward 
for collection in accordance with the custom in such cases. The reasons 
are found in the following statement, taken from the opinion: ‘“‘The 
evidence further sufficiently established that appellant (depositor) 
knew there was but one bank in Gillespie, namely, the Citizens’ Bank, 
upon which the check he held was drawn. It was also shown by the 
proofs that the appellant had, on prior occasions, deposited with the 
appellee bank (plaintiff) other checks on out of-town banks, and availed 
himself of the facilities offered by the system adopted and in vogue 
only among banks and bankers for the collection of that class ‘of paper. 
He may not have known the details of the system or custom in force 
among banks for the collection of such checks, but he knew the collec- 
tion was to be made, without expense to him, through banks co-operat- 
ing together, in compliance with certain usages and customs existing 
between such institutions to enable such collections to be so made. He 
knew there was but one bank in Gillespie, and that the one on which 
the check was drawn. The co-operation of that bank was essential to 
the operation of the mode of collection of the check; for there was no 
other bank at Gillespie to act in the matter. With this knowledge the 
appellant accepted the benefit of the facilities for the collection of his 
check which the banks held out to their customers. The usages and 
customs thus availed of by appellant contemplated the sending of the 
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check directly to the bank on which it was drawn, there being no other 
bank at that point. The appellant having knowledge that there was 
but one bank at Gillespie, and that his check was to be collected with- 
out cost or expense to him, through the medium of business usages and 
customs in force only between banks and bankers, could not be per- 
mitted to accept the facilities thus afforded by the appellee bank for 
his accommodation, and afterwards insist that compliance by the 
appellee bank with the usages and customs, the benefit whereof he 
sought to avail himself of, should constitute actionable negligence.’’ 

The case is, therefore, not a direct authority for the proposition 
that a bank, in which a check is deposited for collection, may forward 
the check directly to the drawee, if it appears that the drawee was the 
only bank at that place. It holds merely that the bank, in which the 
check is deposited, is not liable to the depositor, where it sends the 
check to a correspondent bank, by which it is forwarded to the drawee 
bank, in a case where it is shown that the depositor knew that there 
was no other bank at the place where the drawee is located and was 
aware of the fact that the check would be collected without expense to 
him through other banks in accordance with banking usages. 

Where the depositor assents to the sending of the check straight to 
the drawee, the bank will not be held liable. The plaintiff bank, in 
the case of First National Bank v. Citizens’ Savings Bank, 123 Mich. 
336, 82 N. W. Rep. 66, 48 L. R. A. 583, sent to the defendant bank 
for collection a certificate of deposit, issued by D. F. Parsons, a pri- 
vate banker at Burr Oak, Mich. The certificate was accompanied by 
the following letter: “‘ We send this C-D for $165,000 and int. to you 
for collection, as we note that you have a correspondent at Burr Oak, 
Mich. Please collect for us at your best rate of exchange and oblige.’’ 
The defendant’s correspondent was the banker, by whom the certifi- 
cate was issued, and as there was no other bank or banker at Burr Oak, 
the certificate was forwarded to him direct. The certificate was not 
collected, owing to Parsons’ failure after the receipt of the certificate 
by him. It was held that the letter sent to the defendant by the plain- 
tiff, along with the certificate of deposit, was equivalent to an instruc- 
tion to send the certificate directly to Parsons. 

4. Effect of Custom to Send Checks Direct to Drawee Banks.— 
Custom will sometimes sanction a practice which would otherwise be 
declared invalid. But the fact that it is customary to send checks 
directly to a drawee bank for collection does not render such practice 
proper in the eyes of the law. The question was raised in the case of 
Farley National Bank v. Pollak & Bernheimer, 145 Ala. 321, 39 So. 
Rep. 612, 2 L. R. A., N. S., 194. The plaintiffs deposited a check for 
collection and the bank in which it was deposited forwarded it directly 
to the drawee, which sent back a draft on New York for the amount of 
the check. The draft was not paid on presentment because of the fail- 
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ure in the meantime of the bank on which the check was drawn. 

In holding that a custom among banks to send checks deposited for 
collection directly to the banks on which they are drawn, the court 
said: ‘‘It may be admitted that a party committing a paper to a bank 
for collection may be bound by a custom which is reasonable and suf- 
ficiently general to presume that it is known. * * Undoubtedly an 
agent who undertakes to collect a claim, although by custom he may 
be allowed to employ subagents, yet is certainly bound to select his 
subcollecting agents with judgment and care, and one of the first ele- 
ments of care is to select a subagent who is not adversely interested in 
the subject matter. What would be the use of a party placing his 
claim in the hands of a bank for collection, if that duty could be per- 
formed by merely indorsing the paper by mail to the party who is obli- 
gated to pay it and receive his check on New York? The owner of the 
paper could send it directly and receive his New York exchange in 
much less time. A custom must be reasonable, and the “best con- 
sidered cases hold, not only that the bank or party who is to pay the 
paper is not the proper party to whom the paper should be sent for 
collection, but alsothat a custom to that effect is unreasonable and bad.’’ 

Such a custom, however, has been held valid, as applied toa check 
made payable to the order of the collecting bank. Kershaw v. Ladd, 
34 Oregon 375, 56 Pac. Rep. 402, 44 L. R. A. 236. The plaintiff sent 
for collection to the defendants, who were bankers at Portland, a check 
drawn on a bank at Sheridan, Oregon, 50 miles distant from Portland. 
The check was drawn by the plaintiff and was payable to the order of 
the defendants. It was received by the defendants on the 16th and 
forwarded directly to the drawee bank on the same day, by which it 
was received the next day. On the 23d the drawee drew a draft on its 
correspondent at Portland, which it sent to the defendants on the 24th, 
and which was received by the defendants on the same day. On pre- 
sentment payment was refused for the reason that the Sheridan bank 
had closed its doors on the 24th. It appeared that there was a reliable 
express agency at Sheridan and that there was also another bank 
located there. The bank, however, had been doing business for a short 
time only and it was not shown that the defendants had any knowledge 
of its existence. 

The parties agreed that there was a well established custom among 
the banks of Portland to the effect that, when a bank received for col- 
lection an ordinary check, drawn on a bank in another place, the 
collecting bank would forward the check directly to the drawee for 
collection and returns, provided that the collecting bank had no agent 
or correspondent at the place where the drawee bank was located. 

It was held that this custom was reasonable, in so far, at least, as 
it applied to an unindorsed check, payable to order of collecting bank. 
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X. FORM AND INTERPRETATION OF BILLS OF 
EXCHANGE (Continued). 


$1. Bill of Exchange Not an Assignment of Funds to Payee (Continued). 
A bill of exchange does not operate as an assignment of fundsinthe 

hands of the drawee available for the payment thereof, and the 

drawee is not liable on the bill unless and until he accepts. Like- 

wise, a check does not operate as an assignment, and the drawee 

bank is not liable to the holder of a check unless it certifies or 

accepts the check. 


$ 2. Bill May Be Addressed to More Than One Drawee. 


A bill of exchange may be addressed to two or more drawees jointly, 
whether they are partners or not;. but not to two or more drawees 
in the alternative, or in succession. 

$3. When a Bill May Be Treated as a Promissory Note. 

Where the drawer and drawee of a bill of exchange are the same 
person, or where the drawee is a fictitious person, or a person not 
having capacity to contract, the holder may treat the instrument 
at his option either asa bill of exchange or a promissory note. A 
bill drawn by an agent on his principal comes within the meaning 
of this section, and in such a case, the principal is liable on the 
instrument without acceptance. 


XI. ACCEPTANCE OF BILLS OF EXCHANGE. 


$1. Form of Acceptance. 
An acceptance, to be binding, must be in writing and must be signed 
by the drawee. 
$ 2. Acceptance May Be On Separate Paper. 


An aceeptance need not be on the instrument itself, but may be writ- 
ten on a separate piece of paper. Such an acceptance, however, 
does not bind the acceptor, except in favor of a person to whom it 
is shown, and who, on the faith thereof, receives the bill for value. 
A check, or other bill, may be accepted by telegraph. The tele- 
gram must,in such case,clearly import an absolute promise to pay. 


$ 1. Bill of Exchange Not an. Assignment of Funds to Payee (Con- 
tinued). Decisions have already been cited in this section showing 
that the drawee of a bill of exchange is not liable thereon until he has 
accepted the bill and that, where he has accepted, he will be held 
liable, notwithstanding that he has no funds of the drawer in his hands, 
available for the payment of the bill. It is also held that an instru- 
m2nt, which directs payment to be made out of a particular fund, such 
tomer is that of debtor and creditor; the bank is not merely the agent 
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as the profits of a certain contract, is not a negotiable bill of exchange, 
and that such an instrument does operate as an assignment in favor of 
the holder. In such a case the holder may bring action on the bill 
against the drawee, even though he has not accepted, and where he 
has accepted, he may show that there are no funds in his hands avail- 
able for the payment. 

But the mere fact that an instrument indicates a particular fund 
out of which the drawee should reimburse himself after making the 
directed payment, it appearing that it is intended that the payment 
shall be made in any event, does not render the bill conditional. In 
the case of Schmittler v. Simon, 101 N. Y. 554, a bill drawn upon an 
executor contained these words: ‘‘ and charge the amount against me 
and of my mother’s estate.’’ It was held that the reference to the 
estate was not a direction to pay out of the moneys of the estate, but 
that the estate was referred to merely as a means of reimbursement, 
and that the acceptor was liable absolutely. In all cases, therefore, in 
which a particular fund, to accrue in future is designated in the draft, 
and the language is ambiguous, the turning point is whether it was the 
intention of the parties that the payment should be made only out of 
the designated fund, when or as it should accrue, or whether the direc- 
tion to the drawee to pay was intended to be absolute, and the fund 
was mentioned only as a source of reimbursement, or an instruction as 
to bookkeeping. 

In some jurisdictions which, prior to the adoption of the Nego- 
tiable Instruments Law, held that a bill of exchange did not ordinarily 
constitute an assignment, it was held that if the bill was drawn for the 
exact amount of money in the hands of the drawee, belonging to the 
drawer, there was an assignment. This exception has been done away 
with by the adoption of the uniform statute. It was held in Fulton v. 
Gesterding, 47 Fla. 150, 36 So. Rep. 56, that, under the section of the 
statute last referred to, a bill of exchange not specifying a particular 
fund out of which payment should be made, does not operate as an 
assignment of the money on deposit with the drawee, even though the 
amount named in the bill is the precise amount of the deposit in the 
drawee’s hands. , 

With reference to checks, section 325 of the Negotiable Instruments 
Law provides that such an instrument does not operate as an assign- 
ment of any part of the funds to the credit of the drawer with the bank, 
and that the bank is not liable to the holder unless it has accepted or 
certified the check. One of the grounds, upon which the holder of a 
check has been denied the right to bring action thereon against the 
bank, is that there is no privity of contract between the bank and the 
holder. A consideration of the nature of the contract between the 
bank and its customer necessarily leads to the conclusion that the 
holder of a check drawn by the depositor should have no proprietary 
interest in the fund on deposit. The relation between bank and cus- 
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of the depositor, nor is the bank a trustee of the moneys deposited with 
it. At the time a deposit is made the bank impliedly agrees with its 
customer to account for it to him, to repay it on demand, and to honor 
his checks when presented, so long as his account is good. For any 
breach of this contract the bank is liable to-the depositor. But the 
money deposited becomes absolutely the property of the bank, im- 
pressed with no trust, andthe bank may deal with it at its pleasure, 
subject to its obligation to pay an equivalent sum upon the depositor’s 
demand or order. The right of the bank to use the money for its own 
benefit is the very consideration for its promise to the depositor. The- 
bank makes no agreement with the holders of the depositor’s checks, 
and it is under no obligation to them. 

The question of the rights of the holder of a check against the drawee 
bank becomes important in many instances,as where the drawer attempts 
to stop payment, or the deposit has been garnished after a check has 
been issued and before its presentment to the bank, or where one of the 
interested parties becomes insolvent while acheck is outstanding. Under 
the rule that a check does not operate as an assignment in favor of the 
holder, it has been held that the holder of a check, not presented for 
payment until after the failure of the drawee bank, is not entitled to 
have the check paid out of the dividend representing the drawer’s share 
in the bank’s assets. State v. Bank of Commerce, 49 La. Ann. 1060, 
22 So. Rep. 207. Where the holder of a check sent it to the cashier of 
the bank on which it was drawn, with instructions to apply it to the 
payment of a note of the holder, not then in the bank, and the bank 
failed before the check was accepted or applied, it was held that the 
checkholder was not entitled to be paid from the assets of the bank in 
preference to the general creditors. Chapman v. White, 6 N. Y. 412. 
It has been held that the drawing of checks upon a general deposit in 
a bank, prior to the garnishment of the drawer’s account, does not ex- 
empt from the effect of the garnishment an amount of the deposit equal 
to the amount of the checks, where the checks were not presented until 
after the service of the writ in garnishment. Commercial Bank of 
Tacoma v. Chilberg, 14 Wash. 247, 44 Pac. Rep. 264. 

Even though a check is drawn for the precise amount of the drawer’s 
deposit, it is held that the check does not constitute an assignment of the 
fund. Fulton v. Gesterding, 47 Fla. 150, 36 So. Rep. 56. But, while 
the mere giving of a check is not sufficient to assign any part of the de- 
posit against which it is drawn, the parties may create an assignment 
by a clear agreement to that effect, in addition to giving the check. In 
Fourth Street Nat. Bank v. Yardley, 165 U. S. 634, it was said: 
“* Whilst an equitable assignment or lien will not arise against a de- 
posit solely by reason of a check drawn against the same, yet the au- 
thorities establish that if, in the transaction connected with the delivery 
of the check, it was the understanding and agreement of the parties 
that an advance about to be made should be a charge on and satisfied 
out of a specified fund, a court of equity will lend its aid to carry such 
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agreement into effect as against the drawer of the check, mere volun- 
teers, and parties charged with notice.’’ 

Prior to the adoption of the Negotiable Instruments Law it was 
held by the courts of many of the states that the effect of a check is to 
assign to the payee or other holder, an amount of the deposit against 
which it is drawn, equivalent to the amount of the check. In Was- 
gatt v. First National Bank, 117 Minn. 9, 134 N. W. Rep. 224, it was 
said: ‘‘ A check on a bank, in which the drawer has funds on deposit 
subject to check, is an assignment of such funds of the drawer to the 
‘amount of the check, which assignment is complete as between the 
drawer and payee when the check is given, and complete as between 
the payee or holder and the bank when the check is presented for pay- 
ment. Upon such presentation the bank, unless its right to pay has 
been taken away by some occurrence before presentation, is legally 
bound to pay the check.”’ 

This rule, however, has been changed in Minnesota by the adop- 
tion of the Negotiable Instruments Law. Among the other states, 
which formerly held a check to operate as an assignment, and which 
have adopted the Negotiable Instruments Law, thus changing the rule 
in their respective jurisdictions, are Illinois, lowa, Kentucky, Minne- 
sota, Nebraska, South Dakota, Oklahoma and Wisconsin. 


§ 2. Bill May Be Addressed to More than One Drawee.—Section 212 
of the Negotiable Instruments Law provides that a bill of exchange may 
be addressed to two or more drawees, whether they are partners or not, 
and it further provides that a bill may not be drawn on two or more 
drawees in the alternative or in succession. This section has not been 
recently cited, but its meaning and intent are sufficiently clear to re- 
quire no comment. ” 


§ 3. When a Bill May Be Treated as a Promissory Note.—There 
are certain conditions under which a bill of exchange may be treated 
by the holder as if it were a promissory note, or abill, at his option. If 
he determines to regard the instrument as a promissory note he may 
bring action thereon, although it has not been presented for acceptance 
or payment. Cases in which a bill may be treated as a note are set 
forth in section 214 of the Negotiable Instruments Law, which provides 
as follows: ‘‘ Where in a bill the drawer and drawee are the same 
person, or where the drawee is a fictitious person, or a person not hav- 
ing capacity to contract, the holder may treat the instrument, at his 
option, either as a bill of exchange or a promissory note.’’ 

This section has been cited and applied in a case where the drawer 
of a draft was the agent of the drawee, and it was held in such case 
that the drawee was liable to the holder, irrespective of whether there 
had been an acceptance. First National Bank v. Home Insurance Co., 
N. Mex., 113 Pac. Rep. 815, 28 B. L. J. 503. In the opinion the court 
said: ‘‘While under the provisions of the Negotiable Instruments Act 
an acceptance is necessary to bind a drawee on a draft, where the 
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drawer and drawee are the same person, it is expressly provided by 
section 130 of that act (as adopted in New Mexico) that a draft may be 
treated as a promissory note, thus requiring no acceptance. The 
same principle of law is stated generally in 7 Cyc. 759. The allegations 
of the complaint of the present case make the drawer the agent of the in- 
surance company (the drawee), fully authorized to make the draft. 
This under very respectable authority makes it a case where the drawer 
and drawee are the same. As is stated in Gray Tie Co. v. Farmers’ 
Bank, 109 Ky.°694, 60 S. W. Rep. 537, ‘a draft drawn by an agent on 
his principal by authority of the principal is equivalent to a draft drawn 


by the principal upon himself, and need not be accepted by the drawee 
in order to bind it.’’’ 


XI. ACCEPTANCE OF BILLS OF EXCHANGE. 


§ 1. Form of Acceptance.—The acceptance of a bill is the signification 
by the drawee of his assent to the order of the drawer. Negotiable 
Instruments Law, section 220. 

Prior’to the adoption of the Negotiable Instruments Law, and gen- 
erally in the absence of statute to the contrary, a verbal acceptance of a 
bill is sufficient. And in the case of a written acceptance, in the absence 
of any controlling statute, there was no necessity of the acceptance be- 
ing signed. The unsigned word ‘‘Seen,’’ written on a bill, was held to 
constitute a valid acceptance. Barnet v. Smith, 10 Frost (N. H.) 256. 
Likewise the words ‘‘I will pay this bill,’’ though unsigned by the 
drawee, were held to be good as an acceptance of the bill. Ward v. 
Allen, 2 Metc. (Mass.) 53. 

It has been frequently provided by statute that acceptances must 
be in writing and signed, and it is now uniformly declared by the 
Negotiable Instruments Law (section 220 of the New York Act) that 
“‘the acceptance must be in writing and signed by the drawee.’’ Ina 
case, decided under an earlier statute of New York, containing a 
similar provision, it was held that the mere writing of his name across 
the face of the bill by the drawee was sufficient to accept the bill. Spear 
v. Pratt, 2 Hill (N. Y.) 582. 

This section applies to bank checks, as well as to other bills of ex- 
change, and under it the verbal certification of a check is not binding 
on a bank, even ina case where the holder of the check took it upon 
the faith of the bank's verbal statement that the check was good. Van 
Buskirk v. State Bank, 35 Colo. 142, 83 Pac. Rep. 778. 

In the state of Texas, one of the few jurisdictions in which the 
Negotiable Instruments Law has not been adopted, a bill may be ac- 
cepted verbally, but in order for such an acceptance to be binding it 
must appear that the instrument was taken upon the strength of the 
drawee’s verbal statement. Home National Bank v. First State Bank, 
Texas, 133 S. W. Rep. 935. 

Where a written acceptance is required, it is customary to write the 
word ‘‘accepted’’ or some similar word across the face of the bill, fol- 
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lowed by the signature of the acceptor, but any word, or combination 
of words, which sufficiently indicates the intention of the acceptor to 
accept, will be sufficient. 


§ 2. Acceptance May Be on Separate Paper.—An acceptance need 
not necessarily be written on the face of the bill itself, but may be 
upon a separate piece of paper. Section 222 of the New York Stat- 
ute provides as follows: ‘“Where an acceptance is written on a paper 
other than the bill itself, it does not bind the acceptor, except in favor 
of a person to whom it is shown and who, on the faith thereof, receives 
the bill for value.’’ 

Under this section an acceptance by telegram is sufficient, provided 
that the telegram was shown to the holder and he took the bill in re- 
liance on it. 

Telegraphic certifications of checks have frequently been made the 
subject of dispute. It has generally been held that such a certification 
is binding on the drawee bank where the language used in the message 
unequivocally imports an absolute promise to pay. Where a person, 
who is about to receive a check, wires to the drawee bank, in effect, 
“Is A’s check good ?’’ and the bank answers by telegram, stating that 
A’s check is good, there is no certification. The reason is that there 
is no absolute promise to pay the check. All that can be made out of 
such a statement by the bank is an acknowledgment that A’s account 
is good for the amount named at the time of the sending of the tele- 
gram. But, if the purport of the inquiry is ‘“Will you pay A’scheck?’’ 
and the drawee bank answers, stating that it will pay, there is no 
doubt as to the object of the inquiry and the meaning of the reply; in 
such a case there is an absolute promise to pay the check upon present- 
ment and the same constitutes a valid certification. 

In one instance a telegram was sent to a drawee bank, inquiring 
whether D’s check was good for a certain amount, and the drawee bank 
wired back as follows: ‘‘D’s check good for the sum named.’’ It was 
held that this was merely an assurance that D’s account was good at 
the time of the sending of the answering telegram, and that the state- 
ment in the telegram was not binding as a certification. First National 
Bank v. Commercial Savings Bank, 74 Kans. 606, 87 Pac. Rep. 746. 

A similar situation was presented in the case of Kahn v. Walton, 
46 Ohio St. 195. In this case a telegram was sent to a drawee bank, 
worded as follows: ‘‘Are W’s checks for $2,000 good?’’ The bank 
answered by telegram: ‘‘ Yes, sir.’’ It was also held that this telegram 
contained no absolute agreement to pay the check and did not amount 
to a certification. 

But, where a telegraphic inquiry read, ‘‘ Will you pay I’s check for 
$1,800 on presentation?’’ and the drawee bank answered, ‘‘ Yes, will 
pay the I check,’’ it was held that the drawee was liable as having cer- 
tified the check. Henrietta National Bank v. State National Bank, 80 
Tex. 648, 16 S. W. Rep. 321. 

(To be Continued.) 





This Department embraces all the newly-decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


BANK RECEIVING CHECK FOR COLLECTION NOT 
LIABLE TO DEPOSITOR. 


Security Savings & Trust Co. v. King, Supreme Court of Oregon, February 10, 1914. 138 Pac. Rep. 465. 


The defendant deposited in the plaintiff bank a check under an agreement that 
the bank should be liable only when proceeds in actual funds or solvent credits 
should come into its possession. Before the check was presented the drawer had 
stopped payment, but the drawee certified it by mistake. The bank, to which the 
check had been sent for collection, remitted to plaintiff by draft, but the mistake 
was discovered and the plaintiff was notified before the draft arrived, and payment 
of the draft was stopped. , In an action by the plaintiff to recover an overdraft by 
defendant it was held that the defendant was not entitled to credit for the uncol- 
lected ‘check. 


Action by the Security Savings & Trust Company against Charles 
B. King. From a judgment for defendant, plaintiff appeals. Reversed 
and rendered. i" 

Mcnary, J. Asserting that defendant overdrew his account on 
deposit to the amount of $394.63, plaintiff brings this action to recover 
judgment for a corresponding sum with interest. On September 27, 
1911, defendant deposited with plaintiff for collection a check drawn 
by one H. O. Dempster on the Imperial Bank of Canada, Vancouver, 
B. C., payable to cash for $585, upon the following conditions thereon 
indorsed: ‘‘ In receiving checks, drafts or other paper on deposit pay- 
able elsewhere than in Portland this bank assumes no liability for the 
failure of any of its direct or indirect collecting agents whether the 
collecting agent be the person or concern on which the check for collec- 
tion is drawn or not, and shall only be held liable when proceeds in 
actual funds or solvent credits shall have come into its possession. 


NOTE—For other similar decisions see Banking Law Journal Digest, § 127. 
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Under these provisions items previously credited may be charged back 
to the depositor’s account. In making this deposit the depositor here- 
by assents to the foregoing conditions.’’ Concurrently, defendant 
deposited $144.35 which, together with the check, was credited to the 
account of defendant. On the same day Dempster notified the Imperial 
Bank of Canada not to pay the check, employing the following words: 
“I find it imperative for me to ask you to cancel check to cash in- 
dorsed by Charles King, for which value has not been received to the 
extent of $585, and on which I am making other arrangements with 
Mr. King. This check is to be deposited at the city of Portland, and 
herewith I assume all responsibility of the same, or any actions, etc.’’ 
Upon the deposit of the check, plaintiff immediately forwarded the 
check to the Northern Crown Bank, its correspondent at Vancouver, 
B. C., which institution, upon receipt of the check and in the forenoon 
of September 30, 1911, presented it to the Imperial Bank of Canada 
for payment. At the time the check was presented, the latter bank by 
the proper officer certified and returned the check to the Northern 
Crown Bank, and charged the account to the drawer, forgetting that 
payment had been stopped. The Northern Crown Bank, upon re- 
ceipt of the certified check, charged the account to the Imperial Bank 
and remitted to plaintiff out of its own funds the amount of the check. 
In the evening of September 30, 1911, the Imperial Bank of Canada 
discovered the error it had committed in overlooking the stop order 
and certifying the check, and immediately notified the Northern Crown 
Bank of the true situation ; the notice being received, however, after 
remittance had been made to plaintiff. Thereupon the Northern 
Crown Bank telegraphed plaintiff the following message: ** Item $585, 
in your list Sept. 27, unpaid and remitted for by us today in error by 
our New York Draft 1 No. 13931. Shall we protest, wire prompt. The 
Northern Crown Bank.’’ This intelligence was received by plaintiff 
on October 1, 1911. On the day of the receipt of this information, 
plaintiff exhibited to defendant the contents of the telegram ; where- 
upon defendant left for Vancouver, B. C., from which point on October 
4th defendant telegraphed plaintiff in substance that, if it would re- 
turn the check to him, he would make collection. Failing in this, 
defendant subsequently returned the check to plaintiff. During the 
intervention of time from September 27, 1911, to October 4, 1911, 
defendant drew checks upon the plaintiff amounting to $539.55, and 
which were paid by plaintiff. On October 4, 1911, the day the draft 
arrived, plaintiff remitted to the Northern Crown Bank the amount of 
the check. In his answer defendant alleged that, of the sums of money 
deposited by him with appellant, $190.37 is unlawfully withheld, and 
sought judgment therefor, which the trial court entered in his behalf. 
The rule is well established that, where a check or other negotiable 
paper is deposited with a bank for the purpose of collection, the rela- 
tion of principal and agent is thereby created between the depositor 
and the bank. Nat. Revere Bank v. Nat. Bank, 172 N. Y. 102, 64.N. 
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E. 799 ; Midland Nat. Bank v. Brightwell, 148 Mo. 358, 49 S. W. 994, 
71 Am. St. Rep. 608 ; Jefferson County Savings Bank v. Hendrix, 147 
Ala. 670, 39 South. 295, 1 L. R. A. (N. S.) 246; Michie on Banks and 
Banking, vol. 2, § 156. 

Counsel for defendant argues, and we think correctly, that, as a 
general rule, after a bank effects the collection of a check, intrusted to 
it for that purpose, it becomes a simple contract debtor for the amount, 
less any commission which may be charged. Morse on Banks and 
Banking, vol. 1 (3d Ed.) $248; Jockusch v. Lowsey, 51 Tex. 129. 

In a consideration of this case, the mind must keep before it the 
terms of the contract had between plaintiff and defendant, as their 
contractual relations were not left to custom or general rules, but 
were founded upon an express contract which provided that plaintiff 
‘“ should only be held liable when proceeds in actual funds or solvent 
credits shall have come into its possession.’’ 

The unquestioned testimony shows that plaintiff was notified of the 
erroneous remittance of the money by draft four days before its re- 
ceipt; that at a time practically synchronous defendant was also 
apprised by plaintiff of the erroneous transmission of the draft, and 
forthwith left for Vancouver, B. C., to consult H. O. Dempster the 
drawer of the check. Defendant in response to a question calculated to 
disclose when he telegraphed for the check said: ‘‘ A. It was on Wed- 
nesday the 4th, as I remember it. Q. Of October? A. Yes, sir. Q. 
What did you say in your telegram ? A. As near as I can remember, 
to the effect that, if he (the cashier of the bank) would return the 
check to me, I would make collection. Q. Did he return the check ? A 
He returned the check. Q. Did you attempt to collect it? A. at- 
tempted to make the collection and discovered it had been certified in 
error. The information: was imparted to me; he informed me he had 
consulted a lawyer. Q. Who wasthat, Dempster? A. Yes, sir. Q. 
Did he say he found it had been certified in error? A. Oh, no, he 
didn’t tell me anything about it. I got the check and saw it myself.’’ 
As a matter of law, we think it is clear that the plaintiff did not come 
into possession of the proceeds of the check as contemplated by the 
contract, as it only received the draft which was not convertible into 
actual funds for the reason payment thereof had been stopped prior to 
its receipt by plaintiff. In the agreement defining the relation of the 
parties, no liability attached to plaintiff until the proceeds in actual 
funds should come into its possession. Proceeds in actual funds mean 
the real funds inuring from a collection of the check or negotiable 
paper free from embarrassment and convertible into cash. 

Where a bank certifies a check by mistake, it may correct the same. 
by immediately notifying the holder, and before the check has passed 

' from his hands to a bona fide owner. Magee on Banks and Banking 
(2d Ed.) p. 327; Carley v. Potter’s Bank (Tenn. Ch. App.), 46 S. W. 
328. So in the case before us, the Imperial Bank was within the law 

when it declared its certification of the check erroneous; likewise the 
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Northern Crown Bank in receiving the draft and plaintiff in returning 
the same after proper notice, in view of the fact that defendant’s posi- 
tion had not been altered to his injury, or the right of third parties in- 
tervened. 

The mere fact that plaintiff credited to defendant as cash the check 
he left for collection does not render plaintiff liable to defendant for 
the amount of the check, inasmuch as the check was subsequently dis- 
honored. Winchester Milling Co. v. Bank, 120 Tenn. 225, 111 S. W. 
248, 18 L. R. A. (N. S.) 441; Michie on Banks and Banking, vol. 2, 
§ 163. ; 

The rule of this state permits the recovery of money paid under the 
stress of ignorance of surrounding facts. As an illustrative case, see 
Scott v. Ford, 52 Or. 288, 97 Pac. 99. And in case of payment bya 
bank to the owner of paper deposited with it for collection the same 
rule applies, so that money paid under a mistake of fact may be recov- 
ered, although there was negligence on the part of the bank in remit- 
ting the payment, subject to the condition that payment cannot be 
realized if the position of the person to whom the payment had been 
made has been changed to his prejudice towards his debtor in conse- 
quence of the payment. Michie on Banks and Banking, vol. 2, § 169. 

Under the state of the record, and especially in view of the written 
contract had between plaintiff and defendant with respect to the col- 
lection of the check in question, it becomes unimportant to view the 
decisions which are apparently in hopeless division concerning the 
legal relation existing between the initial bank and its correspondent. 
Believing that plaintiff did not receive the proceeds of the check in 
actual funds, and recalling the words of the contract that ‘‘ items pre- 
viously credited may be charged back to the depositor’s account,’’ we 
think error was made by the trial court in awarding judgment to de- 
fendant for $190.37, with interest thereon at 6 per cent. from October 
4, 1911, and for costs and disbursements, and that the judgment must 
be annulled and a new one in lieu thereof entered in favor of plaintiff 
for $394.63, with interest thereon at 6 per cent. from October 4, 1911. 
Reversed. 








LIABILITY OF STOCKHOLDERS FOR DEBTS OF 
BANK. 


Van Tuyl v. Robin, New York Supreme Court, Appellate Division, December 31, 1913. 
Supp. 121. 


145 N. Y. 


Under the New York Banking Law one who appears to be a stockholder on the 
books of a bank is liable for the debts of the bank to the extent of the amount of 
his stock, although he holds it merely as collateral for a loan. 

Action by George C. Van Tuyl, Jr., Superintendent of Banks of the 
State of New York, against Joseph G. Robin and others. From part 








NOTE.—For other similar decisions, see Banking Law Journal Digest, § 465. 
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of an interlocutory judgment on demurrers (80 Misc. Rep. 360, 142 
N. Y. Supp. 535), certain defendants appeal, and from part of it plain- 
tiff appeals. Reversed in part, and affirmed in part, with leave to 
answer. 

DowLinc, J. Having reached the conclusion that the interlocu- 
tory judgment herein is correct in so far as concerns the questions 
raised as to its validity by the defendants appellants, we shall discuss 
only the cross-appeal of the plaintiff, which affects but two of the de- 
fendants. Plaintiff appeals from so much of said judgment as over- 
rules his demurrers to the affirmative defense contained in the answer 
of the defendant Edward N. Jesup, and to the separate defense and 
the counterclaim contained in the amended answer of the defendant 
People’s Surety Company of New York. 

The action was brought by the State Superintendent of Banks to 
enforce the statutory liability of the stockholders of the Northern 
Bank of New York in liquidation. The defendant People’s Surety 
Company, by its separate defense, alleges that the stock standing in its 
name was held by it as collateral security against its contingent liabil- 
ity on an indemnity bond issued by it, and avers that a new certificate 
for the stock in question was issued to it by the Hamilton Bank in April, 
1907, in substitution for the stock originally standing in the name of the 
pledgor, such new stock being issued in the name of the surety com- 
pany; that on May 11, 1910, such liability having terminated, this de- 
fendant surrendered the certificate thus issued in its own name to the 
party from whom it had received the same. By way of counterclaim 
it alleges the same facts, and demands that its name be stricken from 
the stock books, and that of the true owner substituted. 

The defendant Jesup alleges that, at the request of the Fourth Na- 
tional Bank, which held 50 shares of the Northern Bank stock as col- 
lateral, he permitted the transfer of said stock into his name as agent 
or trustee for said Fourth National Bank, and that prior to the time 
when plaintiff took possession of the Northern Bank said stock was 
sold at public auction by the Fourth National Bank. 

The state Constitution (article 8, $7), as adopted in 1894, provides : 


‘“'Tyhe stockholders of every corporation and joint-stock association 
for banking purposes, shall be individually responsible to the amount 
of their respective share or shares of stock in any such corporation or 
association, for all its debts and liabilities of every kind.’’ 

By section 2 of the Banking Law (chapter 10, Laws 1909 [Consol. 
Laws 1909, c. 2]) a stockholder is thus defined : 

‘*The term ‘ stockholder,’ when used in this chapter, shall apply 
not only to such persons as appear by the books of the corporation to 
be stockholders, but also to every owner of stock, legal or equitable, 
although the same may be on such books in the name of another person, 
but not to a person who may hold the stock as collateral for security 
for the payment of a debt.”’ 

It is the contention of the respondents that the stock standing in 
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their names as owners was actually held as security for the payment of 
a debt, and that therefore they are relieved from liability under the last 
clause of the sentence quoted. 

Under the earlier Constitution of 1846, the liability attaching to 
stockholders was'thus defined (article 8, § 7): 

‘“ The stockholders in every corporation and joint-stock association 
for banking purposes, issuing bank notes or any kind of paper credits 
to circulate as money, after the first day of January, one thousand 
eight hundred and fifty, shall be individually responsible to the amount 
of their respective share or shares of stock in any such corporation or 
association for all its debts and liabilities of every kind, contracted 
after the said first day of January, one thousand eight hundred and 
fifty.’’ 

By chapter 226, Laws of 1849, the Legislature undertook to effectu- 
ate this provision of the Constitution by defining who were to be 
deemed stockholders thereunder, and in the course thereof declared 
that the term applied “‘ to every equitable owner of stock, although the 
same may appear on such books in the name of another person.’’ 

In 1858, in Matter of Empire City Bank, 18 N. Y. 199, the question 
came before the Court of Appeals whether a holder of record of stock 
of a bank of issue could escape liability under the foregoing enactment 
by showing that he held the stock as collateral security only. It was 
held that such a pledgee was a ‘‘ stockholder ’’ within the meaning of 
the constitutional provision and the act of 1849. Inthe course of the 
opinion (pages 224, 225), Judge Denio said : 

‘“ The Legislature manifestly intended to enforce the constitutional 
provision. This is stated in terms in thetitle of the act, and is apparent 
from its provisions. We are not at liberty to construe the second sec- 
tion in such a manner as to exempt from liability any parties whom 
the Constitution has made liable. * * * Stockholders who have trans- 
ferred their shares by way of hypothecation certainly retain an equi- 
table interest in them, and hence are in some sense equitable owners ; 
but the parties to whom the stock was transferred, and in whose name 
it is registered, are the stockholders. This was decided in a well-con- 
sidered case in the former Supreme Court, shortly before the Consti- 
tution was adopted. Adderly v. Storm, 6 Hill, 624. And when the 
constitutional convention came to attach a liability to stockholders of 
banks, it may fairly be concluded that the term was used in the sense 
which the court had affixed to it. * * * We have only to decide 
whether the lenders, to whom the stock had been transferred on the 
books, were legally chargeable. I am of the opinion that they are 
fairly included in the constitutional provision, and that the Legislature 
has not attempted to establish a different rule.’’ 

The reasoning of this case is quite applicable to the case at bar. 
The Constitution has imposed the liability in question upon all stock- 
holders in banking corporations. If by fair intendment, the legislative 
provisions can be so construed as to conform to the constitutional di- 
rection, and not so as to limit or qualify it, that course should be fol- 
lowed. We believe, therefore, that the true meaning of section 2 of 
the Banking Law is to define stockholders as including: (1) Every 
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person who appears by the books of the corporation to be a stockhold- 
er ; and (2) every owner of stock, legal or equitable, though the same 
may be of record in the name of another, except a person who holds 
stock as collateral for security for the payment of a debt. Thus the 
first class is without exception ; the second has but one exception. The 
second class is not a limitation of the first, but an addition to it. The 
respondents herein come within the first class, for they were stockhold- 
ers of record. The exception, applicable only to the second class, does 
not apply to or save them harmless from liability. That would only be 
the case if they were owners of the stock for the purpose indicated, but 
were not owners of record. 

The judgment appealed from, in so far as it overrules the plaintiff's 
demurrers to the answers of the defendants Jesup and People’s Surety 
Company, and to the counterclaim of the latter, will be reversed, with 
costs, and the demurrers sustained, with costs. Inall other respects 
the judgment appealed from is affirmed, with costs to the plaintiff re- 
spondent against the defendants appealing, with leave to the defend- 
ants Ferdinand Hall, Abe Baer, and Daniel Seymour to withdraw 
demurrers and to answer upon payment of costs in this court and in 
the court below. 

INGRAHAM, P. J., and MCLAUGHLIN and Horcugiss, JJ., concur. 

LAUGHLIN, J. I dissent from the reversal, and vote for affirm- 
ance. 


TIME OF PRESENTMENT OF CHECK. 


Babcock v. City of Rocky Ford, Court of Appeals of Colorado, December 8, 1913; Rehearing denied 
January 12, 1914. 137 Pac. Rep. 899. 


A city treasurer received a check, drawn on a bank of which he was cashier, 
on December 30. He neglected to present the check on the following day, and the 
bank failed to open on January 2d, the Ist being a holiday, and went into the hands 
of a receiver. The treasurer knew of the failing condition of the bank. It was 
held that he was liable for his failure to turn the amount of the check over to his 
successor in office. 


Action by the City of Rocky Ford against George Thorne Babcock 
andanother. Judgment for plaintiff, and defendants appeal. Affirm- 
ed. 

CUNNINGHAM, P. J. Babcock,the appellant,was elected treasurer of 
the city of Rocky Ford by the Council of that city, and assumed the 
duties of his office on August 6, 1907. On August 15, 1908, he resign- 
ed from the office of city treasurer, and his successor was chosen. 
After his resignation, he failed to deliver to his successor money be- 
longing to the city which had come into his (Babcock’s) hands, to the 
amount of $3,769.09, as contended by plaintiff, and, as admitted by de- 
fendant, he failed to turn over money that had come into his hands as 


fm " NOTE:—For other similar decisions see Banking Law Journal Digest, g§ 400, 404. 
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treasurer, belonging to the city, to the amount of $3,185.14. The 
difference between the amount alleged to have come into Babcock’s 
hands andthe amount admitted by him to have come into his hands 
grows out of a transaction whereby the city clerk gave to Babcock his 
check of $583.95, which the city contends Babcock ought to have prompt- 
ly presented to the bank on which it was drawn, but which he did not 
present, and, within a day or two after the city clerk had delivered 
this check to Babcock, the bank failed. The check in question was 
dated December 30, 1907, and was drawn upon the State Bank of Rocky 
Ford ; it represented money which the city clerk had collected, and in 
this manner attempted to turn over to Babcock astreasurer. Babcock 
insists that the check was not delivered to him until the morning of 
December 31st, while the city clerk-testified unequivocally that he de- 
livered the check to Babcock in the afternoon of December 30th, the 
date it was drawn. The importance of the date of the delivery of the 
check grows out of the fact that the bank remained open and continued 
to receive deposits and transact business in the usual way throughout 
the entire day of December 31st. The following day, January lst was 
a holiday, and on January 2d the bank failed to open, and went into 
the hands of a receiver. It is contended on behalf of appellants that 
Babcock, under the ordinary commercial rules and the authorities per- 
taining thereto, had all of the day following on which he received the 
check in which to present the same for payment, and therefore, if he 
received the check on the 31st, he ought not to be held responsible for 
his failure to present it. 

There is no hard and fast rule on this subject. As is well said in 
a recent opinion of the Supreme Court of West Virginia: ‘* Presenta- 
tion of the check for payment at the bank on which it is drawn must 
be made within a reasonable time, and what is a reasonable time de- 
pends upon the situation of the parties with reference to one another, 
and with reference to the bank, and all other material facts and circum- 
stances entering into the transaction.’’ Lewis Co. v. Montgomery Co., 
59 W. Va. 75, 52S. E. 1017, 4 L. R. A. (N. S.) 135. 

The facts in the case before us, as disclosed by the record are: 
That Babcock, payee of the check and city treasurer, was an employe 
of the State Bank of Rocky Ford, on which it was drawn, and, accord- 
ing to his statement, the check was delivered to him in the forenoon of 
December 31st, while he was in the bank, back of the counter, presum- 
ably discharging his duties as assistant cashier. The bank was in a 
failing condition, and Babcock admits, on cross-examination, that he 
knew the bank was ‘* having a hard time,’’ and his only excuse for not 
promptly presenting the check for payment was, to use his own language, 
** Because I did not have time. I was working for the State Bank of 
Rocky Ford.’’ He seems to have regarded his duty to the bank as 
paramount to his duty to the public. This contention cannot be allow- 
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ed. Under the circumstances just related, andin view of the fact that 
the following day was a holiday, Babcock was derelict in his duty in not 
presenting the check on the day he received it, if he received it, as he 
says, in the morning of December 31. 

The case was tried to the court, withouta jury. The findings were 
general and in the city’s favor. It may well be assumed that the trial 
court found from the evidence that the check was delivered to Babcock 
on December 30, as testified by the city clerk, and, if the trial court did 
so find, the evidence to support such finding isample. Our conclusion, 
therefore, is that, as to the liability of Babcock, no distinction can be 
drawn between the money represented by the check which Babcock 
ought to have presented and collected and the balance of the money 
which had been on deposit in the bank for some time prior to its failure. 

Babcock seeks to escape liability for his failure to turn over to his 
successor any of the money on the theory that he is relieved from this 
obligation by the failure of the bank. His contention in this behalf is 
contrary to the ruling in Gartley v. People, 24 Colo. 155, 49 Pac. 272, 
and reaffirmed by unanimous court in Gartley v. People, 28 Colo. 227, 
64 Pac. 208. The liability of public officials for public money coming 
into their hands, and lost by bank failures, is very ably discussed by 
Chief Justice Hayt and Justice Goddard in a dissenting opinion in the 
first Gartley Case, and we shall make no attempt to review the authori- 
ties which are there so ably analyzed. It may not be amiss, however, 
to call attention to the fact that in the second Gartley Case, Mr.Justice 
Garbert used this language: ‘‘ The first decision was announced in this 
case in 1897. In 1893 this court, in McClure v. La Plata County, 19 
Colo. 122, held that the liability of county treasurers for public funds 
collected was express and extraordinary. In the face of these decisions, 
the lawmaking power has not indicated by any act that the liability of 
a receiver of public money should not be as great as this court has de- 
clared. If the liability thus imposed is too onerous, relief must come 
from the Legislature. Courts can only declare the law as it now stands.”’ 
The second Gartley Case was decided in January, 1901 and the Legis- 
ture has not yet seen fit, by any enactment, to relieve public officials 
from the express and extraordinary liability fixed upon them by the de- 
cisions of the Supreme Court of our state. Moreover, even under the 
dissenting opinion of Judge Goddard in the first Gartley Case (24 Colo. 
174, 49 Pac. 278), it is only contended that a public official should be 
relieved from liability where ‘‘ he exercises the strictest care in select- 
ing a bank of unquestioned solvency in which to deposit the public 
money, and being guilty of no fault in leaving it there, and the money 
is lost through unexpected failure of the depositary.’’ 

There is no comfort for the appellants in the case before us in the 
rule which Judge Goddard contended for, since Babcock, by his own 
admission, knew that the bank in which he was employed, and in 
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which he saw fit to deposit the public money, was, on the 31st day of 
December, and even prior to that time, to use his own language, ‘* hav- 
ing a hard time.’’ 

It is further contended on behalf of appellants that under section 
6639, Rev. St., it is made the duty of treasurers of towns and cities to 
keep all money in their hands belonging to the municipal corporation 
in such a place of deposit as may be desiginated by ordinance It is 
not contended that the city of Rocky Ford had by ordinance designat- 
ed any place of deposit for the city funds. Indeed, it is admitted by 
pleadings that the council had not done so. Weare not impressed with 
appellant’s contention that the word “* may,’’ in the aforesaid section, 
is equivalent to ‘‘must’’ or “‘shall.'’ It is our opinion that under the 
statute the city council had the right of election as to whether it should 
designate the depositary for the treasurer, and thus take the risk of 
relieving him and his bondsmen from liability in case the depositary 
should fail, or of holding the treasurer as an insurer, and declining to 
make the designation. The mere fact, if it be a fact, as contended on 
behalf of appellants, that the city had. at the time Babcock was chosen 
treasurer, and continued thereafter to have, large sums of money de- 
posited in the State Bank of Rocky Ford, in the form of special interest- 
bearing deposits, does not amount to a designation by the council of 
said city of said bank as a depositary for its funds, and imposed no duty 
upon the treasurer to deposit all other funds there. There is no at- 
tempt in this case to hold the city treasurer liable on account of these 
special deposits. The terms and conditions under which they were 
made are not disclosed by the abstract; but it is disclosed, as we have 
already pointed out, that no ordinance had been passed designating the 
bank as a city depositary. 

The judgment of the trial court in favor of the city and against ap- 
pellants is affirmed. 

Judgment affirmed. 





EFFECT OF SALE OF COLLATERAL ON STATUTE 
OF LIMITATIONS. 


First National Bank v. King, Supreme Court of North Carolina, December 10, 1913. 80S. E. Rep. 251. 





Where the maker of a note left collateral with the payee bank, and authorized 
the cashier to sell the collateral in case of default and apply the proceeds to the 
payment of the note, such sale and application constitute a voluntary payment by 
the maker and start the statute of limitations running anew. 


Action by First National Bank of Oxford against Claude King and 
others. Judgment for plaintiff, defendants appeal. Affirmed. 

Civil action upon these issues: 

‘*(1) Did the defendant execute the note, as alleged, and make 
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the payments down to April, 1907, as alleged? Answer: Yes. 

‘(2) Did the plaintiff sell the stock for fifteen hundred dollars, 
and apply the proceeds thereof on the note, as alleged in the plead- 
ings, on February 25, 1913? Answer: Yes. 

‘*(3) Is the plaintiff's cause of action barred by tke statute of 
limitations? Answer: No. 

‘“(4) Are the defendants indebted to the plaintiff, as alleged, if 
so, in what sum? Answer: $1,036.36, with interest on $1,005.58 
from May 2, 1913.’’ 

The defendants excepted to the charge of the court upon the third 
issue, and appealed. 

Brown, J. The part of the charge excepted tois as follows: ‘‘ In- 
asmuch as the note contains a provision authorizing the plaintiff bank, 
its president or cashier, to sell the stock mentioned in the note of July 
18, 1906, and apply the proceeds of such sale to the note, the court holds 
and charges you that in making the sale of the 20 shares of stock of the 
King Buggy Company, mentioned in the note sued on, to E. H. Cren- 
shaw on February 25, 1913, W. H. Hunt, cashier of plaintiff bank, was 
acting as the agent of defendants, and the application of the proceeds of 
such sale on said date by plaintiff bank to said note was such a volun- 
tary payment as revivedethe debt and created a new promise or obliga- 
tion upon the part of defendants to pay said note. Thereupon the 
court charges you, if you find the facts to be as testified to in the evi- 
dence, to answer the third issue, ‘No.’ ’’ 

The uncontradicted evidence proves that the defendants executed 
their obligation to plaintiff, of which the following is a copy: *’ $2,- 
000.00. Oxford, N. C., July 18th, 1906. On September 1, 1906, after 
date for value received, we promise to pay to the First National Bank 
of Oxford, N. C., or order, two thousand dollars, negotiable and pay- 
able at said bank, with interest at the rate of six per cent. per annum 
after maturity, having deposited with said bank as collateral security 
for payment of this or any other liability or liabilities of ours, to said 
bank, due or which may be hereafter contracted, the following pro- 
perty, viz.: Certificate No. 15, twenty shares‘ King Buggy Co.,’ stock 
attached as collateral. it is hereby understood and agreed that we are 
to pay seventy-five dollars per month on this note until paidin full, with 
such additional collaterals as may from time to time be required by the 
president or cashier of the First National Bank of Oxford, N. C., and 
which additional collaterals I hereby promise to give at any time on 
demand, and if not so given when demanded, then this note to become 
due and payable at once, with full power and authority to said bank to 
sell, assign and deliver the whole, or any part thereof, or any substi- 
tutes therefor, or any additions thereto, at any brokers board, or at 
public or private sale, at the option of said bank, or its president or 
cashier, or its, or their or either of their assigns on the nonperformance 
of this promise, or the nonpayment of any of the liabilities above men- 
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tioned, or at any time or times thereafter, without advertisement, or 
notice, which are hereby expressly waived; and upon such sale, the 
holder hereof may purchase the whole or any part of such securities— 
discharged from any right of redemption, and by these presents we do 
hereby constitute and appoint W. H. Hunt, cashier, and his successors 
in office our true and lawful attorney, for us and our name and behalf 
to assign and transfer said securities to the purchasers thereof. And 
after deducting all legal or other costs and expenses for collection, sale 
and delivery, to apply the residue of the proceeds of such sale or sales 
so to be made, to pay any, either or all of said liabilities, to said bank, 
or its assigns, as its president or cashier, or its or their, or either of 
their assigns, shall deem proper, returning the overplus, if any, to the 
undersigned. And the undersigned agree to be and remain liable to 
the holder hereof for any deficiency. [Signed] Claud King. Moses A. 
King. Jesse King.’’ The defendants afterwards made the following 
payments on said note, towit: August 6, 1906, $60; September 1, 1906, 
$30; October 12,1906, $70; April 23,1907, $15; and February 25, 1913, 
from sale then made of the stock deposited as aforesaid, $1,500. 

There is a conflict of authority on the question of the effect of ap- 
plying the proceedsofcollaterals left withthe creditorby the debtoras part 
payment ofthe debt. In some jurisdictions, it is regarded as sufficient 
to interrupt the statute, provided the collaterals are realized on within 
a reasonabletime. This isthe rule laid down in Maine, Massachusetts, 
Nebraska, New Jersey and Vermont. In others it is ineffectual to stop 
the bar of the statute in the absence of evidence of notice to or assent 
by the debtor. This is held in Alabama, New York, and Minnesota. 
Section 25, Cyc. p. 1379, and notes. 

The author of Cyc. says: ‘‘If the debtor constitutes a third person 
his agent to hold and, in case of default, to realize on collateral and 
apply the proceeds to his debt, payment of such proceeds by such agent 
will interrupt the statute.’’ 25 Cyc. p. 1379, and notes. This distinc- 
tion is based upon the idea that when the debtor’s duly constituted agent 
makes the sale of the collateral and applies the proceeds to the pay- 
ment of the note, it isthe debtor’s own act. This principle seems to 
be supported by all the authorities. In the case before us the defend- 
ants not only appointed Hunt as their agent to hold the collateral, sell 
it, and apply the proceeds to the payment of the note, but they spe- 
cially bound themselves to pay any deficiency remaining after such ap- 
plication. 

The words, ‘‘And the undersigned agree to be and remain liable to 
the holder hereof for any deficiency,’’ constitute a contract to pay such 
deficiency when ascertained, and that could not be ascertained until 
the defendants’ agent sold the collateral and applied the net proceeds 
to the note. 

No error. 
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PAYMENT OF CHECK BY INSOLVENT BANK NOT 
A PREFERENCE. 


Wilson v. Baker Clothing Co., Supreme Court of Idaho, December 30, 1913. 137 Pac. Rep. 896. 


Where a bank depositor, knowing of the bank's insolvency, draws his money 
by check in the usual course of business, the same cannot be recovered back by the 
receiver of the bank. 


Action by L. C. Wilson, receiver, against the Baker Clothing Com- 
pany, to recover the amount of a ‘deposit checked out of an insolvent 
bank by defendant. Demurrer to the complaint sustained, and judg- 
ment of dismissal entered, and plaintiff appeals. Affirmed. 

SULLIVAN, J. This is an appeal from a judgment of dismissal 
entered on an order sustaining the respondent’s demurrer to the appel- 
lant’s amended complaint. The action was brought by the receiver of 
the State Bank of Commerce of Wallace against the defendant corpora- 
tion, the Baker Clothing Company, to recover the sum of $2,000 which 
the amended complaint alleges was fraudulently withdrawn from said 
bank by the respondent in contemplation of said bank’s insolvency, 
and for the purpose and with the intent of securing to the defendant 
corporation a preference over other creditors and depositors of said 
bank. The allegations of the amended complaint set forth the organiza- 
tion of said State Bank, and alleges that it was transacting a general 
banking business at Wallace, Idaho, and that it continued toconduct a 
banking business for a number of years, and down to the 12th day of 
May, 1911, when it availed itself of the provisions of section 70 of 
chapter 124 of the Session Laws of 1911, by placing its affairs in the 
hands of the State Bank Commissioner. It is alleged that on the 12th 
day of May, 1911, and for a long time prior thereto, and particularly 
on the 10th and 11th daysof May, 1911, said bank was hopelessly insol- 
vent, and that it had not opened its doors for the transaction of busi- 
ness since the 12th day of May, 1911. Then is alleged the appointment 
of a receiver, and that the liabilities of said bank on May 12th amount- 
ed approximately to $450,000, while its assets did not exceed $175,000, 
and that the assets are not sufficient to pay the depositors in full, that 
on May 11th the respondent corporation was a depositor in said bank, 
and had a credit balance in said bank ; that on said 11th day of May, 
when said bank was insolvent, and during banking hours, one Baker, 
the president of the respondent corporation, went to the bank and pre- 
sented his check on the defendant’s account for $2,000, but was advised 
by the cashier of said bank that the cash account was so low, and the 
bank’s financial condition so unsound, that it would be impossible to 
cash such check, and refused to cash the same; that thereupon said 
Baker, for and on behalf of the respondent corporation, requested the 
cashier to lay aside the sum of $2,000 with which to subsequently cash 
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said check if the condition of the bank should improve, and that the 
cashier then placed in a separate drawer in the vault of said bank the 
sum of $2,000, advising one of the bookkeepers who occupied the 
banking room as sleeping quarters that he had set aside said $2,000 
for the accommodation of Baker, but instructed the bookkeeper not to 
deliver the money to Baker except on his (the cashier’s) instructions ; 
that after business hours on May 11th, said Baker, accompanied by 
the president of said bank, went to the banking house at about mid- 
night, and they, acting in collusion, gained admittance to said bank- 
ing room, and attempted by threats and coercion to induce said 
bookkeeper to open the vault of said bank and give said Baker the 
$2,000 which had been set aside by the cashier ; that this effort failed; 
and that said Baker with the president of the bank returned about 2 
o’clock of the same night and again attempted by threats and coercion 
to induce said bookkeeper to pay over said $2,000 to Baker for the 
respondent Clothing Company, which the bookkeeper refused to do. 
It is also alleged that said two efforts were made to procure said $2,000 
to be paid over to the respondent whereby it would receive 100 cents 
on the dollar of its deposit, whereas the other depositors would receive 
only a ratable distribution of the bank’s assets; that Baker must have 
known, and did know, at the time of said efforts to procure the pay- 
ment of said $2,000 that said bank was hopelessly insolvent; that on 
the morning of the 12th day of May, 1911, said bank opened its doors 
for business at 9 o’clock a. m., and was forced to close its doors at 10 
o’clock a. m., and that during the time said bank was open on that 
morning, said $2,000 was paid over to Baker upon said check; that 
the respondent knew that said bank was insolvent, and that it intended, 
by procuring the payment of said $2,000, to obtain a preference over 
other depositors of said bank, and thus hinder, delay, and defraud the 
creditors of said bank. A demurrer was filed to said amended com- 
plaint, based on the ground that the complaint did not state facts suffi- 
cient to constitute a cause of action, and that it was uncertain in the 
particulars specified in the demurrer. Only one error is assigned, and 
that is that the court erred in sustaining the demurrer to the amended 
complaint. 

It is first contended that, as the respondent corporation had full 
knowledge of the insolvency of said bank, it was liable to the receiver 
for the return of said $2,000 that it checked out of said bank on the 
12th day of May, 1911. Counsel cites in support of that contention 
the case of McGregor v. Battle, 128 Ga. 577, 58 S. E. 28, 13 L. R. A. 
(N. S.) 185. It appears from the facts stated in that case, that the 
defendant Battle was a brother-in-law of the president of the bank, and 
that the bank’s funds were low, and for the purpose of bolstering up 
the credit of the bank, its president induced said Battle to put up $7,000, 
ostensibly for the purpose of purchasing 70 shares of the stock of said 
bank ; that some of the depositors had become suspicious of the sol- 
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vency of the bank and made inguiries in regard thereto with a view to 
withdrawing their deposits, when the defendant Battle, in collusion 
with the president of the bank, made a public display of said $7,000 
for the purpose of deceiving the depositors, and, being so deceived by 
the display of said money, did not check their money out of the bank. 
That case is not parallel to the case at bar, but counsel relies on the 
statement in the opinion in that case, which is as follows: ‘‘ If a bank 
is insolvent, but is still conducting its business and pays the check of 
a depositor in the usual course of business, and the depositor has no 
notice of the insolvency, the payment is good, and the depositor is 
protected notwithstanding the bank is actually insolvent.’’ That de- 
cision is based upon the rule or proposition that a depositor who has 
knowledge of the insolvency of a bank in which he has money depos- 
ited cannot legally withdraw his money from the bank, but that one 
who has no such knowledge may legally withdraw his money from the 
bank. Inthe Georgia case the court cites section 1979 of the Civil 
Code of Georgia, and section 208 of the Penal Code of that state and 
says: ‘ The purpose of this provision is to prevent the bank from pre- 
ferring one of its creditors when the fact of insolvency is known to the 
creditor.’’ As construed by that court, said statute prohibits the 
making of preferences by insolvent banks. The defendant Battle in 
that case was a pretended stockholder in the insolvent bank, and 
fraudulently assisted-the bank in making a display of said $7,000 (to 
recover which sum said action was brought), for the purpose of induc- 
ing depositors and creditors of the bank not to withdraw their deposits. 
This transaction was certainly a shady one ; and under the facts of 
that case, even without the statute, we think the court would have 
been fully justified in deciding the case against Battle. 

As appears from the allegations of the complaint in the case at bar, 
on the 11th day of May said bank was regularly engaged in banking 
business, and the respondent had money on deposit in the bank and 
drew a check upon such deposit for the sum of $2,000. The bank had 
sufficient money on hand to pay it, but the cashier refused to pay the 
same when the check was presented, but laid that amount aside for 
the respondent company, and the cashier paid it over to the respon- 
dent company on the morning of the 12th of May after the bank had 
opened for business. There are no allegations in the complaint show- 
ing, or tending to show, that the officers of the respondent company 
used any undue influence upon the cashier, or made any fraudulent 
representations that induced him to pay said money on said check. In 
the Georgia case the court uses the following language: ‘‘A run ona 
bank is always produced by those who think they have reason to sus- 
pect that the bank is in a failing condition ; and we are not prepared 
to hold, if a bank is still in operation, open during the usual hours of 
business, paying its checks in the order in which they are presented, 
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according to the custom of bankers, that a depositor who merely had 
reason to suspect the solvency of the bank, this being the motive for 
his drawing a check, would be required to repay to the bank the 
amount so withdrawn. * * * Neither are we prepared to hold that one 
who actually knows that a bank is insolvent, but does nothing except 
to draw his check and present it and receive payment over the counter 
in the usual course of business, would be required to refund the 
amount so withdrawn, less his pro rata share, upon a final winding up 
of the affairs of the bank.’’ As we understand that quotation from 
the opinion of the Supreme Court of Georgia, it does not support the 
contention of counsel for appellant to the effect that a depositor who 
has knowledge of the insolvency of a bank may not legally check out 
his deposit. No statute of this state has been called to our attention 
that prohibits a depositor from drawing his check on his deposit in a 
bank and receiving payment of such check in the due course of busi- 
ness, even though he knows that such bank is insolvent at the time he 
presents his check. If the Legislature should conclude that all pay- 
ments made by a bank to its depositors after it becomes insolvent may 
be recovered by the receiver of such bank, it devolves upon the Legis- 
lature to enact such a law, and not on the courts to establish such a 
rule by decision. 

Where the transfer by the insolvent is made fraudulently, and with 
a view to hindering and delaying creditors, a court of equity upon 
proper application, will set aside such conveyance, and hold such 
property as atrust for pro rata distribution among all of the creditors. 
Insolvent corporations are not prohibited by statute in this state from 
preferring certain creditors over others in the due course of business, 
where such preferences are not collusively or fraudulently made. 

It is alleged in the complaint of the case at bar that the taking of 
said $2,000 from said bank was with the intent on the part of the bank 
and its officers, and of the said defendant, to hinder, delay, and defraud 
the creditors of said bank, but it is not alleged how this would hinder, 
delay, and defraud creditors any more than would the payment of other 
checks drawn on said bank in the due course of business. It is alleged 
that the president of the respondent company and the president of the 
bank went to the bank at midnight and endeavored to have the book- 
keeper pay said $2,000 check, but that he refused to do so, and there- 
after, when the bank opened for business on the morning of the 12th 
of May, 1911, said check was presented and paid by the cashier, who 
had declined to pay it the day before, but who had put aside $2,000 for 
the purpose of paying said check. The facts alleged are not sufficient 
to show that there was collusion or fraud in the payment of said check. 
The law is well settled that a party who seeks to recover on the ground 


of collusion and fraud must plead the particular representations or 
facts constituting such collusion or fraud. Merely alleging that an act 
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was colusive and fraudulent is not sufficient. Kemmerer v. Pollard, 
15 Idaho 34, 96 Pac. 206. 

Under the law applicable to this case we are satisfied that the court 
did not err in sustaining said demurrer. 

We are not inclined to lay down the rule in this state that a depos- 
itor who has suspicions, or knows that a bank in which he has a de- 
posit is insolvent, may not legally draw out such deposit, and to hold 
that one who has no knowledge of the insolvency of the bank may 
draw out his deposit and retain it, while the one who has knowledge 
must return the money he has drawn out to the receiver, to be dis- 
tributed pro rata among the creditors of the bank. We are not in 
accord with the views of counsel for appellant who would draw a 
dividing line between the depositors who have knowledge of the in- 
solvency of a bank and those who have not such knowledge. 

Preferences that are made by a bank through conspiracy and fraud 
with a creditor may be set aside. If the Legislature desires to do 
so, it has the authority to enact a law specifically declaring what are 
preferences in such cases and what are not. 

The action of the court in sustaining said demurrer and entering 
a judgment of dismissal must therefore be sustained; and it is so 
ordered, with costs in favor of respondent. 


CONDITIONAL DELIVERY OF CHECK. 


Norman v. McCarthy, Supreme Court of Colorado, December 1, 1913; Rehearing denied January 12, 1914. 
138 Pac. Rep. 28. 


Where a check is delivered upon the understanding that it is to become pay- 
able only on the happening of a certain condition, and the condition does not hap- 
pen, the payee cannot recover thereon from the drawer. 


Action by C. H. Norman against W. R. McCarthy. Judgment for 
defendant, and plaintiff brings error. Affirmed. 

Musser, C. J. In the court below, the plaintiff in error filed a com- 
plaint against the defendant in error to recover on a check drawn by 
the latter in favor of the former. The answer admitted the check, but 
denied that it had been given for value, and for a further answer it 
was alleged that the defendant McCarthy was the owner of certain 
household property ; that the plaintiff Norman served a writ of attach- 
ment running against another party in a suit that had been commenced 
before a justice of the peace, and took possession of the said property 
of McCarthy by virtue of the writ ; that McCarthy thereupon sought to 
regain possession of his property and gave the check to Norman, the 
sheriff, in lieu of a bond, to become payable in case, in the trial of the 


NOTE.—For other similar decisions see Banking Law Journal Digest, § 152. 
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right of property, judgment should be rendered against the defendant 
McCarthy as intervener ; that the property was thereupon released by 
the plaintiff Norman, and in effect it was alleged that the plaintiff in 
the attachment suit failed to sustain the attachment. In his reply Nor- 
man alleged that the check was given as payment of the debt due from 
the defendant in the attachment suit. The lower court, after hearing 
the testimony, directed a verdict in favor of the defendant McCarthy, 
and it is sought to review this action of the court by this writ of error. 
It is not alleged in the answer that the contemporaneous agreement 
that the check was delivered to be paid only upon a possible contin- 
gency was a parol agreement. There is nothirg in the answer to show 
that it was either written or verbal, and the allegation would be sus- 
tained by proof of either. So that apparently the real contention of 
the plaintiff in error, in view of our statutes, is a demurrer to the evi- 
dence of the contemporaneous agreement, more than to the defense 
alleged in the further answer. The evidence is practically omitted 
from the abstract, but enough appears therein and from the admissions 
in the briefs to show that the condition upon which the check was 
delivered rested wholly on a verbal agreement, and that the court 
admitted parol testimony at the trial to prove that agreement. Plain- 
tiff in error asserts that the check was a negotiable instrument under 
section 4464, Rev. Stat. (which is section 1 of our negotiable instru- 
ment act), and.it must be admitted that it conformed to all the re- 
quirements set forth in that section in order that an instrument be 
negotiable. Section 4648, Rev. Stat., says that a check is a “ bill of 
exchange drawn on a bank, payable on demand,’’ and makes the pro- 
visions of the negotiable instrument act, applicable to a bill of exchange 
payable on demand, apply to a check. Every bill of exchange possess- 
ing the requirements of section 4464 is a negotiable instrument, and, 
as this check possessed those requirements, it was suchan instrument. 
Section 4479, is as follows: ‘‘ Every contract, on a negotiable instru- 
ment is incomplete and revocable until delivery of the instrument for 
purpose of giving effect thereto. As between immediate parties, and 
as regards a remote party other than a holder in due course, the deliv- 
ery, in order to be effectual, must be mate either by or under the 
authority of the party making, drawing, accepting or indorsing, as the 
case may be; and in such case the delivery may be shown to have been 
conditional, or for a special purpose only, and not for the purpose of 
transferring the property in the instrument. But where the instru- 
ment is in the hands of a holder in due course, a valid delivery thereof 
by all parties prior to him so as to make them liable to him is conclu- 
sively presumed. And where the instrument is no longer in the 
possession of a party whose signature appears thereon, a valid and in- 
tentional delivery by him is presumed until the contrary is proved.’’ 
Now the action on the check in the present instance was between the 
immediate parties, the payee and the drawer, and the further answer 
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alleged that the check was delivered to the payee upon the condition 
that it was to be paid only in the event that it was determined that the 
drawer was not entitled to hold the property as against the attachment, 
which property he kept in his possession. And it was further alleged 
in effect that the course of events in the attachment suit was such that 
the drawer was entitled to retain the property, and that the condition 
upon which the delivery of the check was to become absolute was not 
fulfilled and could not be. This conditional delivery alleged was cer- 
tainly, within the contemplation of the statute, one which may be shown 
as between immediate parties, and the further allegations slowed that 
the delivery required by the statute to complete the contract expressed 
on the check was never made, and on that account the check was not 
a completed contract. The further answer, therefore, was sufficient 
to constitute a defense. 

The parol testimony admitted did not contradict or vary the terms 
of a written contract. It merely showed the want of an element, to wit, 
delivery essential to make the writing a contract. To illustrate: A 
man may make, sign, and acknowledge an instrument in form a com- 
plete deed to real estate and lay it in his. desk, thinking that he may 
deliver it to the grantee on the morrow. During the night, he may 
conclude that he will not make the deed, and, on going to his desk in 
the morning, he finds that the deed had been stolen. It was not a deed, 
for one essential element to make it such was lacking, namely, deliv- 
ery. In an action to set aside the apparent deed, it could not be said 
that parol testimony as to the facts would contradict or vary a deed or 
contract. It would merely show that what appeared to be a deed was 
in fact not one for the want of an essential element, which could not 
appear on the face of the deed. The apparent contract written on a 
check is not a complete contract until the delivery thereof is or be- 
comes unconditional. In some cases this delivery is conclusively pre- 
sumed and in others it is presumed until the contrary appears. The 
presumption of course is evidence of delivery. As between immediate 
parties, this presumption may be overcome by showing that the deliv- 
ery was conditional, and when that is shown the apparent contract 
written on the check is shown not to be a completed contract, but one 
which will be completed if the condition is fulfilled, and which cannot be 
completed if the condition becomes impossible of fulfillment. Testimony 
which shows a conditional delivery of a check does not contradict or 
vary the terms of a written contract, for the check is not a contract 
until the delivery is unconditional as the statute requires. Such testi- 
mony merely shows that the essential element of delivery is lacking—an 
element that could not appear on the check and which can appear only 
from evidence outside of the check, either by presumption or actual 
testimony. 

There is nothing in the negotiable instruments act, nor in our statute 
of frauds, that requires a contract of conditional delivery to be in 
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writing. This being so, it, of course, may rest on parol. As the 
statute provides that such a delivery may be shown in certain instances, 
if the contract for it rests in parol, it can be shown only by parol testi- 
mony. ‘Thus it is seen that the rule that a written contract cannot be 
changed by parol testimony is not applicable in the present case. The 
defendant in error asserts that there had been an entire failure of con- 
sideration for the check, and that the parol] testimony was admissible 
to show that fact. He cites a line of authorities to the effect that a 
failure of consideration may be shown by parol in order to defeat a 
contract. Those authorities are based upon the proposition that with- 
out a consideration an apparent contract is not a contract. It is not 
necessary to gointothat. It is enough to show that under our sta- 
tute the check was not a completed contract for want of a sufficient 
delivery. The judgment is affirmed. 

Judgment affirmed. 


STATUTE OF LIMITATIONS. 


Nichols v. Porter, Supreme Court of Indiana, January 14, 1914. 103 N. E. Rep. 842. 


Payment of interest or principal before a note is barred by the statute of limi- 
tations starts the statute running anew as to the party making the payment. Such 
a payment by the principal debtor, with the consent of a surety, starts the statute 


anew as to the surety. 


Action by Kizzie Nichols against Wesley J. Porter and others. 
Judgment for defendants, and plaintiff appeals. Reversed, with in- 
structions. 

Erwin, J. This was an action begun in the Martin circuit court on 
the 23d day of January, 1911, by appellant against appellees on a 
promissory note dated September 20, 1898, by complaint in one para- 
graph. To the complaint the appellees Abraham W. Porter and Eliz- 
abeth Sharum filed separate answers admitting the execution of the 
note as surety, but say that they are released from payment on account 
that the action is barred by the ten-year statute of limitation. To this 
answer of limitation the appellant replied in general denial, and by a 
second paragraph of reply alleges that the principal maker of the note 
had paid the interest from year to year, up to and including the year 
1907, which payments of interest were made with the knowledge and 
consent of all the defendants. To this second paragraph of reply the 
court sustained the separate demurrer of each of the appellees, Abra- 
ham W. Porter and Elizabeth Sharum, and which rulings are assigned 
as error in this court, with the additional assignment of error that the 
court erred in overruling appellant’s motion for a new trial. The 
question involved in this cause is upon the rulings of the court on the 
demurrers to the second paragraph of reply, and tersely stated is, 

NOTE.—For other similar decisions see Banking Law Journal Digest, § 446. 
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Does the payment of interest by the principal with the knowledge and 
consent of the surety toll the statute of limitation as to the surety? 

It has been decided many times by this court and the Appellate 
Court that payments made upon a note, either of interest or princi- 
pal before the note is barred by the statute, toll the statute as to the 
party making the payment, and that each payment states the statute 
afresh from the date of its payment. Meitzler v. Todd, 12 Ind. App. 
381, 382, 39 N. E. 1046, 54 Am. St. Rep. 521, and cases cited. Brudi 
v. Trentman, 16 Ind. App. 512-518, 44 N. E. 932, and cases-cited. It 
has also been settled by the decisions of the courts of this state as well 
as the courts of other states that a payment of the part of the principal 
or the interest when due, by the principal maker of the note, without 
the knowledge or consent of the surety, will not toll the statute as to 
the surety. Mozingo v. Ross, 150 Ind. 688, 50 N. E. 867,41 L. R. A. 
612, 65 Am. St. Rep. 387 ; Meitzler v. Todd, 12 Ind. App. 381, 39 N. 
E. 1046, 54 Am. St. Rep. 531; Koontz v. Hammond, 21 Ind. App. 76, 
51 N. E. 506. 

It is contended that the decisions last cited are conclusive of the 
proposition that in no case, either with or without the consent of the 
surety, can the principal maker of a note toll the statute by a payment 
of principalor interest. In each of these cases the question presented 
was whether the principal could toll the statute by making payments 
without the knowledge and consent of the surety. 

The question in this case presents a question that has never been 
decided by the Supreme or Appellate Court of this state, 7. ¢.: Will 
the payment by the principal with the knowledge and consent of the 
surety toll the statute as to all having knowledge of the same and con- 
senting thereto? There being no question, under the authorities above 
cited, that the payment of whole or part of the obligation will toll the 
statutes as to those making the payment, then what of those who know 
of the payment and consent to it being done? 

The Supreme Court of the state of Michigan has held that where 
the surety is present and participates in making the payment which is 
actually made by the principal, and with the latter’s money, the stat- 
ute is suspended as to the surety, in the absence of notice to the 
creditor that it is not a joint payment. 25 Cyc. p. 1392; Mainzinger 
v. Mohr, 41 Mich. 685, 3 N. W. 183. To the same effect is the deci- 
sion in the case of Whipple v. Stevens, 22 N. H. 219, and Glick v. 
Crist, 37 Ohio St. 388. 

The Supreme Court of Vermont has held that, where the surety 
procures the payment to be made out of the funds of the principal, the 
statute will toll as to the surety ; however, the effect of the payment 
on the surety’s rights is dependent on his intent. Green v. Morris, 
58 Vt. 35, 4 Atl. 561; McConnell v. Merrill, 53 Vt. 149,38 Am. Rep. 663. 

It is alleged in the second paragraph of reply that the payments 
were made by principal with the knowledge and consent of the surety 
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of allthe defendants. It cannot be said that the consent of the surety 
to such payments as would toll the statute was for the purpose of ex- 
tending the payment of the note beyond the statute, for the purpose of 
releasing him from liability, because we must conclude that all men 
act with a motive and in good faith in all their transactions. Consent 
implies more than the mere knowledge that a thing is being done with- 
out objection. Cocke v. Cooch, 5 Heisk. (Tenn.) 294, 310. One can- 
not properly be said to have consented to an act which he could neither 
authorize nor prevent. Geddes v. Bowden, 19 S. C. 1-3; Ottiwell v. 
Muxlow (Com. Pl.) 6 N. Y. Supp. 518; Mosher v. Lewis, 10 Misc. 
Rep. 373, 31 N. Y. Supp. 433. 

In cases like the one under consideration, if the surety knowing that 
the payment of interest or a part of the principal would create a new 
term of limitation under the statute as to his principal, and consents 
that a payment be made, then it seems that he should be bound to the 
Same extent as the party making the payment, for it would, in effect, 
be a payment as to all who had knowledge and consented to its being 
made. 

We are of the opinion that the court erred in sustaining the demur- 
rers of each of appellees to the second paragraph of appellant’s reply. 

Judgment reversed, with instructions to the court to grant a new 
trial, and to overrule the demurrers of each of the appellees to the 
second paragraph of appellant’s reply. 


MATURITY OF NOTE. 


Danforth v. Sterman, Supreme Court of lowa, February 18,1914. 145 N. W. Rep. 485. 


Where the payee of a note, due by its terms on June Ist, 1911, wrote after the 
printed word ‘‘ due’’ on the note the words ‘‘ May 15th, 1911,’’ merely as a memo- 
randum, the same had no effect on the terms of the note as to the date of maturity. 


Action on a promissory note, made by defendant to S. W. Stark, 
and by the payee assigned to plaintiff. Defense, failure of considera- 
tion, and fraud in the inception of the note. Plaintiff in reply alleged 
that he was a bona fide holder for value and that the note was not sub- 
ject in his hands, to the defenses pleaded. On the issues joined, the 
case was tried to a jury, resulting in a verdict for plaintiff, upon which 
judgment was rendered, and defendant appeals. Affirmed. 

DEEMER, J. By its terms the note in suit was due June 1, 1911, 
and it was transferred to plaintiff on May 18th of that year. In the 
lower left-hand corner of the note, and in the margin, after what we 
understand was a printed word ‘‘ due,’’ was written the word and 
figures ‘‘ May 15, 1911,’’ making the sentence read, ‘‘Due May 15, 





NOTE :—For other similar decisions see Banking Law Journal Digest, § 276. 
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1911,’’ which, if correct, was before the transfer of the note. Defend- 
ant insists that this memorandum became a part of the note and is 
controlling as to its maturity, and that the court erred in instructing 
the jury that the instrument matured June 1, 1911. The only testi- 
mony as to how the memorandum came to be made was from Stark, 
the payee thereof, who said that he made it and also testified as follows: 
‘“Q. State to the jury, if you know, why the word ‘ May 15th’ is 
written there or how it came to be written there. A. Well, I don’t 
have any explanation to make of that except that I probably had the 
date of the delivery of the deed in mind when I put that there was the 
time they were to get their deed. Q. You just got the two mixed up? 
A. Yes, sir.’’ Upon this record, it is clear that the memorandum does 
not control or affect the terms of the note itself, and that the trial court 
did not err in its instructions with reference to the maturity thereof. 
Daniel on Negotiable Instruments (4th Ed.) § 155; Benedict v. Cow- 
den, 49 N. Y. 396, 10 Am. Rep. 382; Carr v. Welch, 46 Ill. 88; Way 
v. Batchelder, 129 Mass. 361. Under the testimony, it would have 
been error to have submitted the date of the maturity of the note to 
a jury. 

Plaintiff claimed that he took the note in payment or part pay- 
ment of an obligation due him by the payee, Stark, and defendant in- 
sists that he took it as collateral merely to a pre-existing debt. This 
matter was submitted to the jury, and no complaint is made of the in- 
structions, save to say that there was no evidence to support plaintiff’s 
claim. In this counsel are evidently mistaken. Plaintiff testified 
squarely that he took the note as a $80 payment upon a debt which 
Stark was then owing him; that Stark’s obligation was an oral one ; 
and that there was no writing upon which to credit the payment, but 
that he took it as a payment, and not as security. The jury found for 
plaintiff on the issue, and we are concluded by the finding. 

There is no error in the record, and the judgment must be, and it 
is, affirmed. 

Lapp, C. J., and GAYNor and WITHRow, JJ., concur. 


WAIVER OF NOTICE OF DISHONOR. 


Sweetser v. Jordan, Supreme Judicial Court of Massachusetts, January 9, 1914. 103 N. E. Rep. 905. 





An assurance by the indorser of a note to the holder, a few days before maturity, 
that a similar renewal note would be given, waives demand and notice, if relied 
upon by the holder. 


Suit by George H. Sweetser, as trustee, against Charles Jordan and 
others, to recover against defendants on a note executed by the Wake- 
field Reed Chair Company, by Ww. C. Jordan, Treasurer. Defendants 


NOTE.—For other similar decisions see Banking Law Journal | Digest, gg 331, 408. 
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were indorsers, but at the trial the action was discontinued against W. 
C. Jotdan on a plea of discharge from bankruptcy, and, a verdict hav- 
ing been returned against Charles Jordan, he alleges exceptions. Over- 
ruled. 

BRALEY, J. The defendant not having argued his exceptions re- 
lating to the admission and exclusion of evidence and the refusal to 
give the third request, they are to be treated as waived, leaving for de- 
cision the question whether his first request, *‘ that on all the evidence 
the jury must find for the defendant,’’ should have been given, or as 
stated in the defendant’s brief whether the plaintiff as matter of law 
was entitled to a verdict on the record. The defendant is an indorser 
on the promissory note in suit made by a corporation of which he was 
the president and his son the treasurer. It was given as the second 
renewal of the original note for the same amount in the same form with 
the same indorsement, and the consideration is admitted. The defense 
is that, the note not having been duly protested, the indorser was dis- 
charged. But this very question was raised when the case was first be- 
fore us upon the plaintiff’s exceptions after a verdict on this ground 
had been ordered for the defendant. Sweetser v. Jordan, 211 Mass. 393, 
97 N. E. 768. It was then decided that there was evidence for the jury 
of a waiver of demand and notice by the defendant, and the case was 
remanded for a new trial. A review of the evidence introduced at the 
second trial, with that offered at the first trial, which in so far as es- 
sential is amply referred to and set forth in the former opinion, shows 
no material change. It was sufficient to warrant the jury in finding 
that the treasurer was the defendant’s agent in all matters concerning 
the borrowing of money and the giving and renewal of notes. If 
agency was established, the defendant had assured the holder of the 
note several days before it matured that a note for the same amount and 
bearing his indorsement would be givenin renewal. This assurance 
was a waiver of demand and notice, if relied on by the plaintiff. 
Sweetser v. Jordan, 211 Mass. 393, 396, 97 N. E. 768. But as the 
plaintiff testified that he thought there were three days of grace allow- 
ed by law on a promissory note, it is suggested that he did not protest 
the note for that reason, and consequently could not have been induced 
to forbear by the defendant’s statement. The plaintiff denied hav- 
ing mistakenly waited for the expiration of the days of grace, and 
whether he did or not was a question of fact for the jury to whom it 
was submitted under suitable instructions. By their verdict, the jury 
have settled adversely to the defendant all the essential questions of 
fact upon which his liability was decided by the former opinion to de- 
pend. The judge properly refused the ruling and as the plaintiff had 
made out a case-for the jury the exceptions should be overruled. Mal- 
den & Melrose Gaslight Co. v. Chandler, 211 Mass. 226, 229, 97 N. E. 
906. 

So ordered. 















































THE LAW OF BANKING. 


A COURSE OF STUDY IN THE LAW PERTAINING TO BANKS 


AND BANKING TRANSACTIONS. 
BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


IV. PAYMENT OF CHECKS (Continued). 


§ 98. Right of Bank to Recover Money Paid on Overdraft. (Con- 
tinued). 


When a bank pays a check to a holder thereof in good faith, in the 
mistaken belief that the check is drawn against sufficient funds, it 
will not be permitted to recover the money back. This constitutes 
an exception to the rule that money paid under a mistake of fact 
may be recovered back. In such a case no recovery is allowed 
even though the bank paid the check after banking hours as an 
accommodation to the payee. Nor can there be any recovery in a 
case where a bank paid a check after the drawer had directed that 
payment be stopped, nor where the bank paid in ignorance of the 
fact that the drawer was insolvent, thus losing the right to apply 
the deposit to a debt owing from the depositor to the bank. In 
New York and Massachusetts there are decisions which permit a 
bank to recover the money it has paid on an overdraft, where the 
person to whom the payment was made would not be placed in a 
worse position by allowing such recovery than he would have 
occupied had payment of the check been refused upon present- 
ment. 


§ 99. Bank’s Right to Interest on Overdraft. 

In the absence of agreement a bank is not entitled to interest on an 
overdraft until payment has been demanded from the depositor 
and refused. After a demand has been made interest begins to 
run in favor of the bank. 

§ 100. Liability of Bank to Depositor Where it Pays Altered Check. 


Where a bank pays a check, materially altered without the drawer’s 
knowledge, it cannot, in absence of special circumstances, charge 
the amount against the drawer, even though the alteration was so 
skillfully done as to defy detection. Where a check is raised, in 
some instances, the bank is allowed to charge against the depos- 
itor’s account the amount for which the check was originally 
drawn. Where the depositor has been negligent he may be 
estopped from denying the correctness of the payment. 


§ 98. Right of Bank to Recover Money Paid on Overdraft (Con- 
tinued).—It has already been stated that, under the general rule, a 
drawee bank which pays a check in the mistaken belief that the drawer 
has in the bank sufficient funds to pay the check, cannot, upon discov- 
ering that the check overdraws the drawer’s account,recover the money 
from the party to whom it was paid, providing such party acted through- 
out the transaction in good faith. And some of the decisions applying 
this rule have already been referred to. 

In National Exchange Bank v. Ginn, 114 Md. 181, 78 Atl. Rep. 
1026, the payment sought to be recovered back was made, not in the 
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mistaken belief that the drawer’s account was good, but in ignorance 
of the drawer’sinsolvency. At about eleven o’clock in the morning the 
plaintiff bank paid a check, drawn by one of its depositors and payable 
to the defendant’s order. About an hour earlier on the same day re- 
ceivers had been appointed for the drawer, but the plaintiff bank. was 
unaware of this fact at the time of paying the check. The drawer was 
indebted to the plaintiff and, had the plaintiff known of the receivership, 
and the consequent maturity of the drawer’s indebtedness, it would 
have refused to honor the check and would have set off the drawer’s 
indebtedness against the deposit. It was held that the plaintiff bank 
could not recover. ‘‘ The mistake of paying the check of a drawer,’’ 
said the Court, ‘‘ who has no funds to meet it, is just as much due to 
ignorance of the real facts as is the mistake of making such a payment 
in consequence of the erroneous assumption of the drawer’s solvency. 
In every such instance the error results from a misconception, which 
may have been more or less readily avoidable according to the parti- 
cular circumstances. * * Whether the mistake relates to the condition 
of a drawer’s deposit, or as to the value of a security, or as to the 
credit of a borrower, as in the case before us, it is occasioned by mis- 
apprehension as to facts which might have been ascertained, and with 
which the bank is presumed to have the ability to acquaint itself in the 
prosecution of its business.’’ 

A bank, which pays coupons payable to bearer, attached to bonds 
of one of the bank’s depositors, in the mistaken belief that the depos- 
itor has funds to his credit in the bank sufficient to make the payment, 
cannot collect from the payee the amount so paid. Citizens’ Bank v. 
Schwarzschild & Sulzberger Co., 109 Va. 539, 64S. E. Rep. 954. The 
coupons were attached to bonds issued by a corporation which kept its 
account in the plaintiff bank. At the time they were presented by the 
defendant the account of the corporation had been garnished. The 
coupons were, however, paid by a new clerk, as a result of his error in 
reading a memorandum on the books of the bank. The mistake was 
discovered two weeks later and the amount of the coupons was de- 
manded of the defendant.’ ‘‘ The general rule,’’ said the court, “‘ is 
that money paid under a mistake of fact-may be recovered; but the 
payment of a check or note by a bank upon which it is drawn or at 
which it is made payable under the mistaken belief that the drawer of 
the check or the maker of the note has sufficient funds to his credit to 
pay the check or note, seems to be an exception to the general rule.’’ 

In the case of Manufacturers’ Nat. Bank v. Swift, 70 Md. 515, 17 
Atl. Rep. 336, the court said: ‘‘ It is the duty of a bank to know the 
state of its depositor’s account, and if it makes a mistake in this respect 
it must abide the consequences. The presentation of a check is a 
demand for payment; if it is paid all the rights of the payee have 
been satisfied and he is not entitled to ask any questions. It would 
forever destroy the character of a bank in all commercial circles, if, 


* * 
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when it was ready and willing to pay a check, it permitted the holder 
to inquire if the drawer had funds there to meet it. It is a matter 
with which he has no concern. In the absence of fraud on the part 
of the holder, the payment of a check by a bank is regarded as a 
finality. And the fact that the drawer had no funds on deposit will 
not give the bank any remedy against the holder.”’ 

As was stated in First Nat. Bank v. Devenish, 15 Colo. 229, 24 B. 
L. J. 92: ‘‘ Banks are required, and for their own safety are com- 
pelled, to know at all times the balance to the credit of each individual 
customer, and they accept and pay checks at their own risk and peril. 
If from negligence or inattention to their own affairs, banks improvi- 
dently pay when the account of the customer is not in a condition to 
warrant it, and if by mistake a check is paid when the drawer has no 
funds, the bank must look to the customer for rectification, not to the 
party to whom the check was paid.’’ 

But, while the courts are almost uniform in holding that a bank 
cannot recover under the circumstances cited, it will be noticed that 
they are not agreed upon the principle upon which the rule prohibit- 
ing a recovery rests. Some of the cases put it upon the ground that 
there is no privity between the -drawee bank and the holder of the 
check; others on the ground that to permit the bank to repudiate the 
payment would destroy the certainty that must pertain to commercial 
transactions of this sort if they are to remain useful to the business 
public; other decisions deny the right to recover upon the ground that 
the payment in such case is not a payment by mistake within the 
meaning of the rule which permits the recovery of money paid under 
a mistake of fact. ‘‘ There can be no relief at law,’’ said the court in 
First National Bank v. Devenish, 15 Colo. 229, 21 B. L. J. 92, ‘‘and 
even in equity, courts will seldom if ever relieve a man from the result 
of a mistake attributable to negligence or want of diligence in his own 
affairs.’’ Referring to such a mistake, it was said in Boylston Nat. 
Bank v. Richardson, 101 Mass. 287: ‘‘ The only mistake in regard to 
Dennie’s (drawer) account appears to be that the amount of the deposit 
was not sufficient. It does not appear that the plaintiff’s teller was 
misled in any way, or had any reason to suppose that the account was 
otherwise than it was, No considerable amount had recently been 
withdrawn. The amount to Dennie’s credit had-not been reduced 
during the preceding month. No expected credit had failed to be re- 
ceived. It was simply that the teller saw fit to pay the check without 
taking the precaution to inform himself of the state of the account. 
We see nothing in the transaction which bears the character of a mis- 
take of fact, in a legal sense, but only that of laches.’’ 

In New York and Massachusetts there are decisions which permit a 
bank to recover the amount paid on an overdraft check, from the 
party to whom the payment was made, provided such party has not 
altered his position to his detriment prior to being notified of the error. 
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In other words, if allowing the drawee bank to recover places the 
party receiving payment in no worse position than he would have occu- 
pied, had payment been refused upon presentment, a recovery is 
permitted. Citizen’s Central Nat. Bank v. New Amsterdam Nat. 
Bank, 128 N. Y. App. Div. 554, 109 N. Y. Supp. 872; Merchants’ 
National Bank v. National Eagle Bank, 101 Mass. 281. 


§ 99. Bank’s Right to Interest on Overdraft.—In the absence of any 
agreement a bank, which has allowed a depositor to overdraw his ac- 
count, is not entitled to interest on the money thus advanced, until 
the money has been demanded and payment refused. Hubbard v. 
Charlestown Branch R. R. Co., 52 Mass. 124; Owens v. Stapp, 32 III. 
App. 653. But, after a demand has been made, interest begins to run 
in favor of the bank. Casey v. Carver, 42 Ill. 225. Where the de- 
positor has agreed to pay interest on his overdrafts, but no rate has 
been agreed upon, the bank may collect interest at the legal rate. 
Loan & Exchange Bank v. Miller, 39 S. C. 175, 17 S. E. Rep. 592. 
And, where an overdraft was settled by the execution and delivery of 
a note, payable on demand, it was held that the amount bore interest 
from the date of the settlement. Hennessy Bros. & Evans Co. v. 
Memphis Nat. Bank, 129 Fed. Rep. 557. Ina case where a national 
bank charged more than six per cent. interest on overdrafts, it was 
held that it thereby forfeited the right to any interest at all. Third 
National Bank v. Miller, 90 Pa. 241. 


$100. Liability of Bank to Depositor Where it Pays Altered Check. 
When a bank pays a check, drawn upon it by one of its depositors, and 
it turns out that the check was altered in a material respect, after it 
left the drawer’s hands, and without his knowledge or consent, the 
bank will not be permitted, in the absence of special circumstances, to 
charge the amount against the drawer’s account. 

A bank may not charge an altered check against the account of the 
drawer, even in a case where the alteration was done so skillfully 
as to defy detection. Chicago Savings Bank v. Block, 126 Ill. App. 
128. 

One of the reasons upon which this rule is. based is that a bank 
receives its depositor’s funds upon the implied condition that it will 
disburse them in strict accordance with his orders. At the time of 
the presentment of the check, the bank is the only party interested 
in protecting its integrity, who has the opportunity of inspection, and 
the law, therefore, imposes upon it this duty of guarding the fund en- 
trusted to it from spoliation. 

In Crawford v. The West Side Bank, 100 N. Y. 50, it was said: 
‘*In disbursing the customer’s funds, it can pay them only in the 
usual course of business, and in conformity to his directions. In debit- 
ing his account it is not entitled to charge any payments except those 
made at the time when, to the person whom, and for the amount au- 
thorized by him. It receives the depositor’s funds upon the implied 
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condition of disbursing them according to his order, and upon an 
accounting is liable for all such sums deposited, as it has paid away 
without receiving valid direction therefor. The bank is from neces- 
sity responsible for any omission to discover the original terms and 
conditions of a check, once properly drawn upon it, because at the 
time of payment, it is the only party interested in protecting its in- 
tegrity, who has the opportunity of inspection, and it therefore owes 
the duty to its depositors of guarding the fund intrusted to it, from 
spoliation. This liability arises, although an alteration of a material 
part of his order has been effected, even though it be done so skill- 
fully as to defy detection by examination.’’ 

Where the drawer of two checks stopped payment of them and 
transferred his account to another bank, to guard against the possi- 
bility of payment, the second bank having no knowledge of the checks, 
and the checks were paid by the second bank, after its name had been 
fraudulently substituted as drawee by the holder, it was held that the 
second bank was liable to the drawer. Morris v. Beaumont National 
Bank, 37 Tex. Civ. App. 97, 83 S. W. Rep. 36. 

In some instances, where the alteration of a check consists in rais- 
ing its amount, the bank is held responsible to the depositor for the 
amount by which the check was raised only, and is permitted to charge 
against the depositor’s account the amount for which the check was 
originally drawn. Clark v. National Shoe & Leather Bank, 32 N. Y. 
App. Div. 316; In re Beer, 124 N. Y. Supp. 423. 

But, where a depositor drew a post-dated check and left it with his 
agent, to be used in paying the expenses of the depositor’s business 
during his absence, and the agent altered the date, making the check 
payable one day earlier than it was payable originally, and absconded 
with the proceeds, it was held that, while there is authority for allow- 
ing a bank to hold an altered check against the drawer according to its 
original tenor, the rule did not apply here for the reason that ‘‘the 
check was never a valid instrument for any purpose, because it had 
become vitiated by a fraudulent alteration before it had any inception.’’ 
Crawford v. The West Side Bank, 100 N. Y. 50. 

This general rule, under which a bank is held responsible to its de- 
positor, where it pays a check drawn by him, which has been materi- 
ally altered, without his knowledge or consent, has its limitations and 
exceptions, as general rules usually have, and is modified to the extent 
that, when some negligent act on the part of the depositor has con- 
tributed to the payment by the bank, the depositor may be estopped 
from denying the correctness of the payment. 

In the case of Otis Elevator Company v. First National Bank, Cal., 
124 Pac. Rep. 704, the plaintiff company was a depositor in the defen- 
dant bank. The plaintiff's bookkeeper, who was entrusted with the 
work of filling out checks for signature bv the plaintiff’s manager, an1 
also charged with the duty of cashing checks, drawn on the plaintiff’s 
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account and made payable to bearer, raised the amount of one of the 
plaintiff’s checks, and, after obliterating the payee’s name, made it pay- 
able to bearer, and cashed it atthe bank. In another instance he pre- 
pared a check so that it could be easily raised and, after raising the 
amount, cashed it. It was held that, inasmuch as the cashing of these 
checks was within the apparent scope of the bookkeeper’s authority, the 
plaintiff could not be held liable. 

In Belknap v. National Bank of North Dakota, 100 Mass. 376, the 
plaintiff drew checks on the defendant bank, enclosed them in sealed 
envelopes, and gave them for mailingto aclerk. Theclerk abstracted 
two of the checks, drew a pencil line through the words ‘‘ or order.’’ 
inserted in ink the words ‘or bearer,’’ and cashedthem. It was held 
that the plaintiff, in giving the letters, containing the checks, to the 
clerk to mail, was not guilty of such negligence as would preclude him 
from recovering from the bank. 

It has been held that the delivering of a check to a stranger, with 
whom the drawer had no business relation, in exchange for currency 
equal to the amount of the check, is not such negligence as would pre- 
clude the drawer from recovering from the bank, where the check was 
paid by the bank after having been frauduently raised. National Bank 
of Virginia v. Nolting, 94 Va. 263, 26S. E. Rep. 826. In this case a 
person obtained a check for ten dollars from a firm, upon paying over 
a like sum in currency, it appearing that he was a stranger to the firm 
and had no business dealings with it. When the check was presented 
to the drawee bank for payment it had been raised to five hundred dol- 
lars in amount. It was held that the act of the firm in delivering a 
check to a stranger under these circumstances was too remotely con- 
nected with the loss to relieve the bank from liability thereon. Inthe 
opinion it was said: ‘‘ Drawing the check in favor of the stranger was 
not the proximate cause of the loss. The forgery was the immediate 
cause, and that could have been as readily perpetrated by an acquaint- 
ance. To hold that giving a check to a stranger, where no business 
relation existed between the drawer and himself, was sufficient evidence 
of negligence to excuse the bank, and impose the loss upon the drawer, 
if the check was forged by raising it to a larger amount than it was 
given for, would be to release the banks from just the responsibility 
imposed upon them by law.”’ 

It has been held that a check is invalidated by a material alteration, 
even though the alteration is made without any wrongful motive. 
Thus, where a check was by mistake drawn on the wrong bank, and 
the cashier of the bank on which the check should have been drawn 
altered the name of the drawee to make the check correspond with the 
intention of the parties, it was held that the check was thereby render- 
ed void. Whitsett v. Peoples Nat. Bank, 138 Mo. App. 81, 119 S. W. 
Rep. 999. 

(Zo be Continued.) 
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CHAPTER XIII. 


The Receiving Teller’s Department. 


All deposits made at a bank, or the Financial Department of a Trust 
Company, pass through the Receiving Teller’s Department. ‘Those 
that are brought in by the customers in person are received at the 
window ; those that come in through the mail are sent by the mail 
department, which has opened the letters, to it for entry on its books. 


SHOULD BE CONVENIENTLY LOCATED. 


Since it is probable that this department will come in personal con- 
tact with more customers of the bank than any other, it should be con- 
veniently located with reference to the main entrance of the bank. 
Everything should be made as easy as possible in order to encourage 
the deposit of money. If possible, in a large institution, it should be 
so prominently situated that the customer can find it without asking 
questions. There are many depositors who rarely come to the paying 
teller’s window. They have active accounts and issue many checks, 
but these are presented through the Clearing House. However, they 
bring their deposits in person and form their ideas of the institution 
from the treatment received at the receiving teller’s window. The good 
receiving teller, therefore, must know how to meet people and under- 
stand their eccentricities. Like all other window men, he must work 
rapidly, get rid of his waiting line, and still not let any one of his 
patrons think he is brusque. 


FIRST EMPLOYE TO MEET NEW CUSTOMER. 


When the new customer comes to the institution, the receiving teller 
is liable to be the chief one to be responsible for that customer’s first 
impression. In small institutions the customer will doubtless go direct- 
ly to him to open his account; in larger banks, if such a customer does 
go to the receiving teller, he should be referred to an officer, generally 
the cashier, or an assistant cashier. That officer, not being engaged 
with the details of receiving, can talk to the prospective customer, and 
perhaps to the one by whom he is identified. In this way he can form 
a closer first acquaintance than is possible for the teller. The teller 
will get to know him by the repetition of his visits to the window after 
the account is opened. But whether the teller opens the account or 
not, he is generally the first employe, other than an officer, to whom 
the customer is introduced, and it is he that takes the money and 
makes the first entry in the pass book. In his actions the new patron 
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sees the definite closing of his contract with the bank by which it 
engages to pay his checks when presented. He knows he will likely 
come in contact often with this man, and if he ‘‘ takes to’’ him, it con- 
firms the judgment which led him to open his account with this par- 


ticular institution. 
OPENING AN ACCOUNT. 


When a person comes into a financial institution to open a checking 
account, usually, as has been said, he is referred to the cashier, or an 
assistant cashier. This officer has him sign a signature card with the 
signature he expects to put on his checks. If possible, he should be 
induced to sign one of his first names in full. This will probably save 
both him and the bank trouble. Among the depositors there may be 
quite a number of persons all having the initials of E. T. Jones. If 
all insist on opening accounts with initials only the possibilities of con- 
fusion of accounts are endless. There was a time when this signature 
was taken in a book, but the card has in a great measure, if not en- 
tirely displaced the old method. His address, of course, is taken, and 
the name of the person identifying the customer is also placed on the 
card. No account should be taken unless the person opening it is 
identified by some one known tothe bank. This is a protection to the 
bank and also a means whereby the customer may be saved embarrass- 
ment. Occasions can arise where a word from the identifier may 
enable the bank to give protection where, without some assurance, it 
would not feel justified in acting. 


A MINIMUM FIRST DEPOSIT. 


Some banks will not open an account unless the initial deposit 
amounts to a certain sum—say three hundred or five hundred dollars, 
and they expect the customer to keep withthem an average balance of 
this amount. When the average balance stays less than this, they 
make acharge usually of one dollar a month for their services. This is 
the custom with some of the banks in some of the larger cities, but in 
the smaller cities, an account can be opened with a comparatively 


small sum. 
SMALL BALANCES EXPENSIVE. 


An active small account in many instances is an expense to the 
bank, for the money is drawn out as fast as deposited. The bank has 
to do all the bookkeeping in regard to it, and there is no excess deposit 
over the checks drawn which the bank can use to make a return to 
compensate it. 

The only thing the bank gets out of such an account, is the good- 
will of the depositor. He may influence business for the bank, and 
this may make the work he causes worth while. Whether or not a 
charge can be collected, unless a minimum balance is maintained, de- 
pends on the character of business the bank does, and the locality in 
which it is situated. If all banks in a given city had some such rule, 
it could be enforced without detriment to any one. However, where 
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any of the banks take small accounts, the bank must be very strong, 
which can enforce the rule. 

There have been times when some banks in certain cities have 
sent out notices that they would charge a small amount monthly, un- 
less balances were of a specified amount. ‘They have closed many of 
their small accounts and maintained the rule for a while, but gradually 
had to set it aside. Once having started business without a minimum 
balance rule, it is hard to enforce it. The man with a small balance 
resents having to pay a charge he has not been accustomed to, and 
begins to work against the bank so effectively that he influences ac- 
counts that are worth while. 

The cost of the small account is in reality chargeable to advertis- 
ing, and can only be tolerated on some such theory. Each bank must 
decide whether or not such advertising is worth while. It seems that 
the first overdraft by a man who uses the bank as a bookkeeping con- 
venience, should be seized upon as an excuse to have him close his ° 
account. 

THE FIRST DEPOSIT. 

When the signature card is filled out, the officer, as a rule, fills out 
the new customer’s first deposit slip, approves it by writing his initials 
and takes his customer to the receiving teller. If possible, he should 
personally accompany the new depositor to the teller’s window and 
introduce him. It makes a much better impression than to direct the 
customer and let him take care of himself. 

The receiving teller takes the deposit and the slip and places the 
patron’s name on a new pass book. He enters the initial deposit in 
this book, hands it to the customer, gives him a check book, and this 
first transaction is closed. The depositor has met an officer of the 
institution and one of the men that have the actual handling of his 
money. Thereafter he should feel at home. In a great measure it 
depends on the receiving teller, if he does. 


RECEIVING TELLER SUPPLEMENTARY TO PAYING TELLER. 


The receiving teller’s department is really supplementary to that 
of the paying teller. The receiving teller himself is in reality an as- 
sistant to the paying teller, and his work is best understood from this 
viewpoint. He takes in the money for the paying teller, and turns it 
over to him at the close of eachday. His records are ancillary to those 
of the paying teller. 

In small banks he also acts as note teller and as collection teller. 

Although the receiving teller is an assistant to the paying teller, he 
should never act for the paying teller in disbursing money, unless he 
is out of his cage, and has been transferred temporarily to that of the 
paying teller. If there are two tellers, the duty of one should be con- 
fined to paying, and that of the other to receiving. 

The customer comes in contact with the paying teller through the 
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medium of checks. He approaches the receiving teller with derosit 
slip and pass book. 
THE DEPOSIT SLIP. 

The deposit slip is a memorandum of the money the patron hands 
to the bank. He fills it out before he approaches the receiving teller’s 
window and should be careful to see that he writes his name on it in 
the very same way it appears on his pass book. If he has several ac- 
counts, he should be careful to see that he hands in a slip correctly made 
out for the account he wishes credited. The bank may have suc- 
ceeded in persuading Emma T. Jones and Eugene T. Jones not to use 
their initials in opening their accounts, but if either fills out a deposit 
slip ‘‘E. T. Jones’’ there is a great possibility that Emma may 
get credit for what Eugene should have had, and Eugene’s check be 
returned marked ‘' not sufficient funds.’’ This is not pleasant eithe1 
for Eugene, Emma or the bank. 

The deposit slip contains the name of the bank or trust company, a 
place for the date, and some such words as ** Deposited by,’’ or ** De- 
posited for Credit of,’’ followed by a line for the name of the depositor. 
Frequently it also contains a request like ‘‘ Please list each check 
separately, and see that all are endorsed.’* Then follow columns 
headed ‘‘ Dollars’’ and ‘‘ Cts.’’ with an itemization of the kinds of 
funds likely to make up a deposit such as *‘ Gold,’’ ‘‘ Silver,’’ ‘‘ Cur- 
rency,’’ and ‘‘Checks.’’ The totals of the first three kinds of funds 
are placed after the descriptive names, but as the amounts of the 
respective checks in the deposit must be set out separately, the slip 
contains plenty of space for that purpose. 


HANDING THE DEPOSIT TO THE TELLER. 


It is a help to the receiving teller if the depositor pushes the de- 
posit slip through the wicket first, follows it with the coin and cur- 
rency, then the checks arranged in the order in which listed, and 
finally with the pass book open at the place where the entry is to be 
made. Whether the depositor helps out in this way or not, the teller 
will check the items in this order carefully counting the coin and cur- 
rency. He will then compare the checks with the slip, turn them over 
to see if properly endorsed, and as he does so place after the amount of 
each check on the slip the clearing house number of the bank on 
which drawn. If the total coin, currency and checks received agrees 
with the total on the deposit slip, he will then give the depositor a 
receipt for this amount by entering it in his pass book. The pass book 
is nothing more than a convenient way for the bank to receipt for 
money. 

While the receiving teller is counting the coin he should be on the 
lookout for counterfeits, both of coin and of currency. He is the one 
through whom they will come into the bank, and if he does not dis- 
cover them when presented, it is liable to result in a loss to the bank. 
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In the previous chapter the subject of detecting the counterfeit has 
been discussed. 
THE DUPLICATE DEPOSIT SLIP. 


When a depositor has forgotten his pass book the receiving teller 
gives him a receipt for his money on a duplicate deposit slip. Instead 
of the customer making out one ticket for his deposit, he makes out 
two and the receiving teller places a stamp on one of them marking it 
‘‘ Duplicate ’’ giving the date, and then signs his name. Later, upon 
presentation of the pass book and this duplicate ticket, the duplicate is 
taken up and an entry of the amount made in the book. 

The entry of this duplicate is frequently made by the receiving 
teller, but this is a bad practice. The teller is liable to be hurried, 
overlook the fact that the book has been balanced, and credit already 
given for the amount stated on the slip, and so give credit for the 
same amount twice. 

The writer knew of a case of this kind, which for a time threatened 
to give trouble. There was a woman who received an allowance of 
one thousand dollars a year, which was paid to her in monthly install- 
ments of eighty-three and one-third dollars. These she deposited as 
received, and on two occasions forgot her book, and obtained properly 
signed duplicate deposit slips. She then had the book balanced and a 
short while afterwards came in with her pass book, and the two dupli- 
cates. The receiving teller was rushed when she presented them. He 
knew she often came in to deposit such amounts, in some way over- 
looked the dates on the two deposit slips, and entered them up. The 
woman then had her book balanced again, of course the error was dis- 
covered, and the two amounts of eighty-three and one-third dollars 
stricken from the pass book. She promptly appeared at the bank and 
demanded her one-hundred and sixty-six and two-thirds dollars. 
Every effort was made to explain the situation to her, but she either 
would not or could not understand. 

It was finally found necessary to tell her emphatically that she 
would not be paid the money. She promptly procured a lawyer, and it 
looked like the court would have to be appealed to. Fortunately the 
lawyer was one who maintained the high principles of his profession, 
and when he was shown the bank’s ledgers recognized that his client 
had no claim. 


RECEIVING TELLERS SHOULD INITIAL DEPOSITS. 


When it seemed like this matter would have to go to court, an 
effort was made to find the teller who had made the entry, but the 
writing could not be identified, and none of the tellers could recall 
anything about the incident. After considerable effort had been ex- 
pended it was remembered that one of the employes who at that tire 
was on his vacation was sometimes used during rushes as an assi-tent 
in one of the receiving cages. When he returned to the office he 
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identified his entry, and dimly remembered the incident. Since then 
this particular institution has required each of its receiving tellers to 
place his initials on all deposits received by him. There are times 


when a great deal of trouble can be saved by this method of tracing 
the deposit. 


DUPLICATE TICKETS SHOULD BE ENTERED BY PASS BOOK CLERK. 


This experience also caused the bank to make the rule that dup- 
licate tickets were only to be entered by the pass book clerk. This 
clerk can take the necessary time to investigate. Many banks have a 
rule of this kind and if strictly enforced, it will save trouble in the 
long run. There are some customers who will object if the receiving 
teller does not enter duplicates when he takes other deposits, but it is 
a regulation worth the risk of displeasing an .unreasonable cranky 


customer. 
_ 


SIZE AND IMPORTANCE OF FEDERAL RESERVE BANKS. 


In connection with the recent announcement of the Federal Reserve 
Organization Committee, it is interesting to compare the probable size of these 
new banks with some of the large New York banks and trust companies. 

For instance, the capital of the Federal Reserve Bank of New York City, 
which will be the largest of all the Federal Reserve Banks, will, on the basis 
of the 6% subscription from the member banks, be a little over $20,000,000, 
while the capital, surplus and undivided profits of several New York institu- 
tions are considerably in excess of these figures. There are two national 
banks in New York with capital larger than any of the Reserve Banks. The 
Bankers Trust Company, the second largest trust company in the city, has a 
capital, surplus and undivided profits of $24,800,000, and the Guaranty Trust 
Company, the largest of this class of institutions in the United States, has 
over $33,000,000, or more than $13,000,000 larger than the Federal Reserve 
institution. If but 50¢ of the capitalization of the Federal Reserve Bank is 
called for, as provided for in the Act, the difference between these institu- 
tions will of course be even greater, the Federal Reserve Bank of New York 
in that event having a paid-in capital of only $10,000,000. 

The total capitalization of all the Federal Reserve Banks will be approx- 
imately $100,000,000. The Guaranty Trust Company, therefore, on the basis 
of its capital, surplus and profits is one-third as large as all of the proposed 
Federal Reserve Banks. To carry the comparison a little further, the Guar- 
anty Trust Company is also larger than the aggregate capitalization of the 
Federal Reserve Banks of Richmond, Atlanta, St. Louis, Minneapolis, Kan- 
sas City and Dallas, whose districts cover an area of over 1,800,000 square 
miles, or more than one-half the total area of the United States. 
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CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 


In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


LIABILITY OF BANK FOR REFUSING TO HONOR CHECKS. 


Editor Banking Law Journal. INDIANOLA, Iowa, February 26, 1914. 
DEAR SiR :—We have a case on which we would like to have your opinion: 
Mr. A, a customer of the bank at C, makes arrangements with the bank to 

handle his checks given for the purchase of horses, and to secure the bank from 

any loss thereunder gives them an indemnifying bond. Mr. A goes to Montana, 
goes into the bank there asking them to care for his checks for the purchase of 
horses, the bank there wiring the bank at C, getting a reply that the checks will be 

cared for if given for horses. Mr. A goes out on the strength of this and buys a 

number of horses but before any of the checks so given are presented to the bank 

in Montana for remittance the bank at C telegraphs them rescinding their guar- 
antee of the checks. Mr. A was compelled to take up the checks, return the 
horses and in many cases to pay damages. 
In your opinion, can he ( Mr. A ) recover from the bank at C for damages? 
Yours very truly; CASHIER. 


Answer.—In the usual case, where the drawer has funds on deposit 
in a bank, the bank is held liable in damages for a refusual to pay the 
drawer’s check on the theory that this constitutes a breach of the 
bank’s implied contract. When the deposit is made, the bank has the 
benefit of the use of the money, and it impliedly agrees to honor the 
depositor’s checks, when properly drawn and presented, so long as it 
has funds of the depositor in its hands for that purpose. 

It has been held that a bank may make a valid agreement to honor 
the checks of one, who has nofunds on deposit, where arrangements 
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are made to secure the bank by draft and bill of lading. Falls City 
State Bank v. Wehrlie, 68 Neb. 75, 93 N. W. Rep. 994. In this case 
the bank had collected a draft drawn by the drawer of the check, but 
applied the proceeds to the payment of an obligation owing to it from 
the drawer. It was held that the payee of the check had a cause of 
action against the bank upon its refusal to honor the check. This was 
so held under the rule that a check operates as an assignment. 

In the present case it does not appear whether the customer had 
arranged to have funds in the bank in time to meet his checks. But, 
even if there had been no such arrangement, and the bank hadagreed 
upon a sufficient consideration to honor the customer’s checks, it 
would seem that the bank would be liable for a failure to carry out its 
part of the contract. 


CONTRACT AGAINST NEGLIGENCE IN PAYING STOPPED 


CHECK. 
Editor Banking Law Journal. CALIFORNIA, March 16, 1914. 
DEAR Sir:—As one of your subscribers we should like to ask whether the 
following question has to your knowledge been adjudicated, and any references to 
decisions bearing on the points either pro or con, will be very much appreciated 
by us. 





One of our customers filled out completely and signed a copy of the enclosed 
stop-payment card. The check was thereafter paid by us. We should like to in- 
quire whether you consider the protective clause at end exempts us from liability 
or not. Yours truly, VICE PRESIDENT. 

Answer:—We do not believe that the exact question raised has been 
passed upon by the courts. A quite similar case, however, has been 
decidedin New York. It differs from thecase presented principally in 
the fact that the clause, purporting to absolve the bank from liability 
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1 ask this as an act of courtesy only and hereby release you from any liability in 
case of payment or non-payment. 


for paying a check after the drawer had instructed that payment be 
stopped, was printed in the pass book, issued to the depositor, instead 
of being printed on the order countermanding payment. 

The New York decision referred to is Elder v. Franklin Nat. Bank, 
25 Misc. Rep. (N. Y.) 716, 55 N.Y. Supp. 576. The pass book con- ‘ 
tained a printed stipulation ‘‘that the bank shall not be responsible for 
the execution of an order to stop payment of a check previously drawn; 
that the bank will endeavor to execute such orders, but that no liability 
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shall be created by a failure to do so, and that no rule, usage or custom 
shall be construed to create any such liability.’’ It would be difficult to 
draft a clause that would more clearly indicate an intention on the part 
of the bank to free itself from liability for paying a stopped check. And 
yet, it was held that this clause did not absolve the bank from the duty 
of exercising ordinary care and that it was liable to a depositor, who 
had ordered the payment of a check to be stopped, which order had 
been entered in the books of the bank, where the bank paid the check 
through an oversight when the check came in through the clearing 
house. 

After stating that, as a general rule, a bank is liable to its depositor 
where it pays a check, the payment of which he has stopped, the court 
said: ‘‘ The agreement in question, therefore, is one which is in dero- 
gation of the common law in such cases, and being framed by the de- 
fendant itself for its own benefit, must be strictly construed. It will 
be observed that such agreement does not declare unconditionally that 
for the failure to observe a stop order, the bank shall not be liable, but 
it invites the assent of its depositors to the engagement by agreeing 
that it will endeavor to execute such orders: This is a most important 
qualification, and was doubtless inserted as assurance to them that the 
bank would still exercise some carein the matter. Indeed,it can scarcely 
be credited that any bank could obtain depositors of any account under 
an agreement that under no circumstances should it be responsible for 
a failure to observe their directions with respect to the stoppage of 
checks. * * Upona proper construction of the language used in the 
agreement we are of the opinion that its fair import was that the de- 
fendant should not be liable if in good faith it paid the check that had 
been stopped, unless it failed properly to fulfill its agreement to en- 
deavor to comply with the depositor’s direction. In other words, the 
promise to make such endeavor necessarily imported the exercise by 
the bank of at least ordinary care in so doing. Any other construction 
than this would not only render the engagement meaningless, but also 
most injuriously misleading to depositors.”’ 

From this decision it would seem that the only provision, which will 
exempt a bank from liability for a failure to exercise due care in follow- 
ing a depositor’s instruction to stop payment of a check is one which 
declares that the bank not only shall not be held responsible for failure 
to execute a stop order, but that it will not receive or make any endeavor 
to execute such orders. If it makes use of an agreement, which inti- 
mates that it will attempt to comply with stop orders, then it will be 
held liable for a failure to exercise due care. 

It should also be remembered that, when a depositor opens an ac- 
count there is an implied agreement between him and the bank that the 
bank will pay out the funds deposited to his credit strictly in accord- 
ance with his orders. When the bank subsequently requires the de- 
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positor to release it from its liability under that contract, in the event 
of his desiring to stop payment of one of his checks, such release is in 
contravention of the terms of the implied contract between the bank and 
depositor, and might be held to be invalid for the reason that it is not 
supported by a consideration. 

One thing is sure and that is that the courts will, if it is possible to 
do so without violation of legal principle, construe a provision, such as 
is here presented, against the bank and in favor of the depositor. The 
tendency of the courts to construe contracts against liability for negli- 
gence strictly against the parties for whose benefit they are made is in- 
dicated in the case of Crew v. The Bradstreet Co., 134 Pa. 161, 19 
Atl. Rep. 500, 7 L. R. A. 661. The defendant, an incorporated com- 
mercial agency, entered into an agreement with the plaintiff to furnish 
information regarding the responsibility and character of merchants. 
The contract contained the following clause: ‘‘ That the said company 
shall not be liable for any loss or injury caused by the neglect or other 
act of any officer or agent of the company in procuring, collecting and 
communicating said information ; that the said company does not guar- 
antee the correctness of said information, etc.’’ 

The plaintiff, having an opportunity to sell goods to a certain cor- 
poration, consulted the book issued by the defendant and found that it 
stated that the company had $600,000 capital paid in. Onthe strength 
of this statement, the plaintiff extended credit and shipped the goods. 
It afterwards developed that the statement in defendant’s book was an 
error and that, while the company had an authorized capital of $600,- 
000, only $20,000 thereof was paid in, and the company had an indebted- 
ness of $5,000 at the time the report was made. And the plaintiff was 
unable to collect the price of the goods shipped because of the insolvency 
of the company. It was held that the defendant was liable in damages 
to the plaintiff, notwithstanding the provision in the contract, purport- 
ing to exempt it from liability. 

In the opinion it was said: ‘‘ Contracts against liability for negli- 
gence are not favored by the law. Insome instances, such as common 
carriers, they are prohibited as against public policy. In all cases such 
contracts should be construed strictly, with every intendment against 
the party seeking its protection. This contract provides for exemption 
from the negligence of officers and agents of the company, but not from 
itsown. We think the fair and reasonable construction of it is that the 
company should not be liable for the mistakes of those who collect and 
impart information. * * In this case, however, the contention is that 
the report made to the company by its agent was correct and that the 
mistake was the blunder of the company in having it erroneously print- 
ed in its July book.’’ 

We have difficulty in conceiving of the negligence of a corporation, 
as distinguished from the negligence ofits agents. But, the argument 
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of the court, based upon this delicate distinction, shows to what length 
a court will go to upset a contract the object of which is to provide 
against liability for negligence. 

Based upon the decisions referred to, it is our opinion that the only 
agreement, which will absolutely protect a bank from liability for pay- 
ing a check, after payment had been stopped, would be so worded that 
very few depositors would care to subscribe to it. 


PROTEST OF NEGOTIABLE PAPER IN TEXAS. 


Editor Banking Law Journal. Rockport, Tex., March 21, 1914. 
DEAR SIR:—Will you kindly give me in brief the law governing the protesting 

of checks and drafts ? When and for what causes must protest items be protested 

in this state ? Yours very truly, VICE-PRESIDENT AND CASHIER. 


Answer:—Under the provisions of the Negotiable Instruments Law, 
which has been adopted in most of the states, protest is essential only 
in the case of a foreign bill of exchange. Under that law, unless a 
foreign bill of exchange, which has been dishonored by nonacceptance 
or nonpayment, is duly protested the drawer and all indorsers are 
discharged from liability thereon. The word “‘protest’’ as used in 
this connection means formal protest by a notary, or some one au- 
thorized to act in his place, as distinguished from ordinary present- 
ment and notice of dishonor. And a foreign bill of exchange is one 
which is not both drawn and payable within the state. 

Texas, however, has not adopted the Negotiable Instruments Law, 
and these provisions, therefore, are not controlling in that state. The 
general rule, in regard to the protest of negotiable paper, is expressed 
inthis manner in Daniels on Negotiable Instruments, Sixth Edition, 
section 926: ‘‘According to the law of most foreign nations a protest 
is essential in the case of the dishonor of any bill; but by the custom 
of merchants in England and wherever the law merchant prevails in 
the United States, the protest is only necessary in the case of foreign 
bills; though by the statutes of most of the states inland bills and prom- 
issory notes may be protested in like manner. So indispensable is the 
protest of a foreign bill in case of its dishonor, that no other evidence 
will supply the place of it, and no part of the facts requisite to the pro- 
test can be proved by extraneous testimony, and it has been said that 
it is part of the constitution of a foreign bill. But, while the practice 
is usually followed to protest inland bills and notes, under the permis- 
sive statutes, it is not a practice which makes it incumbent to protest 
them; and the holder may waive the privilege if he choose to do so, 
and produce other evidence of dishonor.”’ 

The following are the statutory provisions, with reference to pro- 
test, found in the Revised Civil Statutes of Texas: 

Art. 579. Liability of drawer, etc., how fixed by suit in district or 
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county court.—The holder of any bill of exchange or promissory note, 
assignable or negotiable by law, may secure and fix the liability of any 
drawer or indorser of such bill ofexchange, and every indorser of such 
promissory note, without protest or notice, by instituting suit against 
the acceptor of such bill of exchange or against the maker of such 
promissory note, before the first term of the district or county court 
to which suit can be brought, after the right of action shall accrue; 
or by instituting suit before the second term of said court, after the 
right of action shall accrue, and showing good cause why suit was not 
instituted before the first term next after the right of action accrued. 

Art. 590. Juiability of drawer, etc., fixed by protest.—The holder of 
any bill of exchange or promissory note, assignable or negotiable by 
the law merchant, may also secure and fix the liability of any drawer 
or indorser of such bill of exchange or promissory note, for the pay- 
ment thereof, without suit against the acceptor, drawer or maker, by 
procuring such bill or note to be regularly protested by a notary pub- 
lic for nonacceptance or nonpayment, and giving notice of such pro- 
test to such drawer or indorser according to the usage and custom of 
merchants. 

Art. 591. Protest, how made, and evidence of.—It shall be the duty 
of any notary public who shall protest any bill of exchange or prom- 
issory note, for nonacceptance or nonpayment, to set forth in his pro- 
test and in his notarial record a full and true statement of what shall 
have been done by him in relation thereto, according to the facts, by 
specifying therein whether demand was made of the sum of money in 
such bill or note specified, of whom, and when and where such demand 
was made. It shall also be his duty to make the requisite notices of 
protest for the drawers and indorsers who are sought to be made liable 
and when any such notice shall be served by him, he shall note in his 
protest and notarial record on whom and when such notice was served ; 
and when such notice shall be deposited in the post office by him he 
shall specify when and where mailed, and to whom and where directed ; 
and such protest, or a copy of such notarial record, certified under the 
hand and seal of such notary public, shall be admitted in all the courts 
of this state as evidence of the facts therein set forth. 

Art. 592. Damages on protested bill recoverable, when.—The holder 
of any protested draft, or bill of exchange, drawn by a merchant with- 
in the limits of this state, shall after having fixed the liability of the 
drawer or indorser of any such draft or bill of exchange, be entitled to 
recover and receive ten per cent. on the amount of such draft or bill as 
damages, together with interest and costs of suit thereon accruing. 

Art. 593. Days of grace allowed on all bills and notes.—Three days 
of grace shall be allowed on all bills of exchange and promissory notes, 
assignable or negotiable by law. 

Under article 579 it was heldin Mullaly v. Ivory, Tex., 30S. W. Rep. 





INQUIRIES AND CORRESPONDENCE 341 


259, that a petition in an action against one of the indorsers of a negoti- 
able note which alleged that the maker and other indorser “‘ are non- 
residents and have been for a long time,’’ but did not state that they 
were nonresidents at the time the cause of action accrued, and showed 
that more than two terms of court had expired since the note matured, 
and did not allege protest, failed to state a good cause of action. 

In the opinion it was said: ‘‘ Something more was necessary to state 
a cause of action against the indorser, where the petition disclosed that 
the suit was not brought until after more than two terms of court had 
expired after the right to sue upon the note accrued, and no protest 
was alleged. The petition does no more than state that at the time of 
instituting this suit the maker of the note was a nonresident, and could 
not be served with process. It does not state that this was the case at 
a time when it would have been an excuse for not suing him at the first 
term after the notes matured, respectively. That the petition fails to 
state a cause of action, and is insufficient to support a judgment against 
him, has been frequently held in this state.’’ 

In Seguin Milling & Power Co. v. Guinn, Tex., 137 S. W. Rep. 
456, it was held that, in order that the holder of an accepted draft may 
recover thereon against the drawer without protest of the draft, it must 
be shown that the acceptor was a nonresident, or resided in such part 
of the state as not to be reached by ordinary process of law, or that his 
residence was unknown, and could not be ascertained by the exercise 
of reasonable diligence, and that such condition existed at the time 
suit should have been brought. 


COMPTROLLER’S CONSENT NECESSARY TO PAYMENT 
OF JOINT DEPOSIT TO SURVIVOR. 


Kditor Banking Law Journal. Wuite Prarns, N. Y., March 11, 1914. 
DEAR Sir :—A and B have a joint account in this bank subject to the check of 
either, and they also rent a safe deposit box to which either of them has access. 
As a subscriber to the BANKING Law JouRNAL, will you kindly inform us 
whether, in your opinion, in either of the above cases, we could rightfully pay the 
survivor’s check or permit him to have access to the safe deposit box without the 
consent of the comptroller of the state. Yours very truly, CASHIER. 
Answer.—Under section 227 of the Tax Law the consent of the state 
comptroller is necessary. That section of the law provides, in part, as 
follows: ‘‘ No safe deposit company, trust company, corporation, bank, 
or other institution, person or persons having in possession or under 
control securities, deposits or other assets belonging to or standing in 
the name of a decedent who was a resident or nonresident or belonging to 
or standing in joint names of such a decedent and one or more persons, 
including shares of capital stock of, or other interests in, the safe deposit 
company, trust company, corporation, bank or other institution making 
the delivery or transfer herein provided, shall deliver or transfer the 
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same to the executors, administrators or legal representatives of said 
decedent, or to the survivor or survivors when held in the joint names 
of a decedent and one or more persons, or upon their order or request, 
unless notice of the time and place of such intended delivery or transfer 
be served upon the state comptroller at least ten days prior to said de- 
livery or transfer.’’ If such a delivery or transfer is made, after serv- 
ing the notice upon the comptroller, required by the statute, then it is 
provided that the bank, or other institution or person making the de- 
livery or transfer, shall retain a sufficient amount to pay the inheritance 
tax on the property transferred. These requirements may, of course, 
be waived by the comptroller in writing. Violation of the provisions of 
this section of the tax law subjects the offender to liability for the tax, or 
a penalty of from five thousand to twenty-five thousand dollars, or both. 


ss 
DATES OF 1914 BANKERS’ CONVENTIONS. 


Name, Place. Date. Secretary. Address. 

A. B. A Richmond, Va.... Week of Oct.12.F. E. Farnsworth. .New York. 

Alabama re May 12, 14....! McLane Tilton,Jr.. Pell City. 

Arizona Castle Hot Springs. November 6, 7..Morris Goldwater. . Prescott. 

| eee Little Rock......./ April 14, 15....R. E. Wait Little Rock. 

California Oakland 7 s. Francisco. 

Colorado Colorado Springs..June 19, 20....Paul Hardy 

Florida Lakeland ...Geo. R. De Saussure. Jacksonville. 

H. McFadden 

J. W. Robinson. . . Boise. 

P. W. Hall Des Moines. 
ere May 21, 22.....W. W. Bowman. .Topeka. 

Maryland Cape May, N. J...June 16, 18....Charles Hann Baltimore. 

Minnesota........ Minneapolis....... June 10, 11....Geo. H. Richards, Minneapolis. 

Mississippi Vicksburg........ May 5, T. H. Dickson. ...Jackson. 

Missouri St. Louis..........May 18, 19, 20.W. F. Keyser..... Sedalia. 

Montana | roe Fe August 20, 22..Mark Skinner..... Great Falls. 

Nevada May 22, 23....J.W. Davey Reno. 

May 8, 9 . J. Field Jersey City. 
New London, Conn.June 11, 12....W. J. Henry...... N. Y. City. 

North Carolina....Raleigh........... May 12, 14 ym. A. Hunt....Henderson. 

North Dakota Williston ..W. C. Maefadden. Fargo. 

Oklahoma Oklahoma City ’. B. Harrison... . Enid. 
Medford J. L. Hartman... . Portland. 

Pennsylvania Bedford Springs. ..June 26, 27 oer Tyrone. 

South Carolina Isle of Palms...... June 23, 24....L. G. Holleman,.. Anderson. 

South Dakota June 24, 25....J. E. 

Tennessee ....Chattanooga ...... May 28, 29.....F. M. Mayfield... .Nashville 
Forth Worth...... We Wi. Baccaes J. W. Hoopes..... Galveston. 
| TS RS June 12, 13....J. E. Shepard Logan. 

Virginia Old Point Comfort.June 18, 20....Walker Scott Farmville. 

Washington Walla Walla June 4, 6 P. C. Kauffman. ..Tacoma. 

Wisconsin July 15, 16....G@. D. Bartlett... .Milwaukee. 

West Virginia June 23, 24....Jos. S. Hill Charleston. 

Wyoming .. Rock Springs. 
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Perhaps in no particular branch of our great industries does the trite saying 
‘* a survival of the fittest’? apply more appropriately than to that of banking. 
Certainly in no other line of trade does character, zeal and business acumen play a 
more important part. 

A banking institution to achieve success in a measure above what may be 
termed ordinary, and maintain it through adverse as well as prosperous periods for 


SAMUEL WARD, 


First President National Bank of Commerce, 1839. 


three-quarters of a century, must first have for its basis a foundation that will in- 
spifexthe confidence of a community. And as time removes those who first estab- 
lish this confidence, their successors must be men of similar character and ability, 
lest’ the foundation and principles which brought it success become weakened, 
which would naturally impede its progress. 
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Seventy-five years ago, on April 3, 1839, the Bank of Commerce in New York 
opened its doors in a building on Wall Street, known as the Merchants Exchange. 
At that time the country had just begun to recover from what was known as its 
first great financial panic, and the confidence in any kind of a bank was very 
limited. At no time in the nation’s history, was the country more in need of a 


stable banking institution that would aid it in restoring confidence. 
The Second Bank of the United States had been out of existence but a short 


JAMES S. ALEXANDER, President. 


time. The state banks had begun to multiply, and with them came the inflation 
of ‘‘wild cat’’ currency. Although the Sub-Treasury system was being advocated, 
the finances of the nation were in a chaotic state. At this time several of the most 
prominent men of the city realizing the unfortunate situation, held meetings and 
decided to organize a bank under the new State banking law that had been en- 
acted the previous year. This law was known as the Free Banking Act, and was 
enacted by the legislature for the purpose of abolishing banking monopoly in the 
State. These gentlemen represented the very best business element of the city ; 
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two of whom were experienced bankers, two prominent lawyers, and twelve lead- 


ing merchants. They realized that a bank with a large capital would best serve 
the growing needs of the community as well as inspire the confidence of the public, 
and the Bank of Commerce was organized .with an authorized capital of $5,000,000, 
with a privilege of a subsequent increase to $20,000,000. 

The first board of directors was composed of eighteen of New York’s most 
prominent men, who subscribed to $1,505,000 of the $5,000,000 capital, and the bal- 


R. G. HUTCHINS, Jr., Vice-President. 


ance of the stock was divided among 606 other subscribers, making the total number 
of stockholders 624. 

The directors chose for the first president, Samuel Ward, a descendant of 
Governor Samuel Ward of Rhode Island, and a member of the banking firm of 
Prime, Ward & King ; he being one of the principal organizers and one of the most 
prominent men in financial circles in the country. Mr. Ward only lived until 
November, 1839. He was succeeded by one of his associates in the organization of 
the bank, John Austin Stevens. 
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It was under Mr. Stevens’ management that the Bank of Commerce signalized 
its career by the introduction of Clearing House Certificates in 1860, Mr. Stevens 
being at the time president of the Clearing,House Association. 

That the National Bank of Commerce has always been one of the staunchest 
supporters of the Federal Government is shown by the following: When the Gov- 
ernment’s credit was at stake in 1860, and such exorbitant rates of interest as 36 
per cent. were asked on a loan, the Bank of Commerce came to the aid of the 
Government and took an entire issue of bonds at 12 per cent. 


H. P. HOWELL, Vice-President. 


Another incident. In the following year 1861, before the Federal Government 
became its own purchaser of munitions of war, the Governor of the State of New 
York, E. D. Morgan, who was a director in the bank, appointed an agent to pur- 
chase arms in England, and the Bank of Commerce gave him credit on Baring 
Brothers & Co. for £135,000. Again in 1862, the bank opened credits with Baring 
Brothers for the Government for £585,000. 

Again in 1879, when Secretary of the Treasury John Sherman took advantage 
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of the improved credit of the government to refund at 4 per cent. the outstanding 
6 per cent. bonds, President Henry F. Vail of the Bank of Commerce wired the 
Government a subscription for forty million dollars of the four per cent. bonds. 
Secretary Sherman required a second telegram to convince him that ‘‘ forty ’’ was 
right and not merely ‘‘four’’ before accepting the offer. It bought a large 
amount of Government 5 per cent. bonds in 1894 after the free silver scare, to stop 


STEVENSON E. WARD, Cashier. 


the general alarm, and afterwards participated in a hundred million dollar syndi- 
cate to purchase these securities. 

The National Bank of Commerce and American Exchange National Bank were 
made exempt from double liability of stockholders by a special act of Congress 
in 1863. 

In 1877 after the country had passed through another great financial storm 
which began in 1873, the directors of the Commerce decided to reduce the capital 
to $5,000,000. It remained at this figure until 1900 when the National Union Bank 
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was absorbed and it was again increased to $10,000,000. In 1903, the Western 
National was absorbed and the capital was increased to $25,000,000. 

Less’ than twenty-five years ago, no bank. in New York or the United States 
had total.resources as large as the capital and surplus of the National Bank of 
Commerce .has to-day, which was, on March 4, 1914, $41,939,541, and its total re- 
sources were on that date $216,000,000. 

These figures are substantial evidence that the confidence of the community 
and the entire country as well, has been maintained throughout the three-quarters 
of a century of the bank’s existence. It is also obvious that men capable of 
maintaining the bank’s reputation in its directorate and management are still at 
the helm. 

As far back as 1854 the bank established a policy of dealing liberally with all 
of its employees. At this time a plan of giving each employee at Christmas, a 
percentage of his salary in accordance with the number of years he had been em- 
ployed by the bank was established. Further evidence of the directors’ generosity 
was exhibited by giving each employee a still larger percentage at a time when 
living commodities were high. 

For nearly fifty years the bank has furnished a daily luncheon to its employees. 
And in 1884, it established a pension system, which was superseded a few months 
ago by a new plan which embodies a life and disability insurance; and this new 
plan has received favorable comment from the press as well as the banking fra- 
ternity. All of which bears out that the principle of live and let live properly ap- 
plied will go further towards helping to build up a successful business institution 
than any other theory. The best evidence of this is the success of the National 
Bank of Commerce in New York. 

While the present official staff may all be classed among the younger genera- 
tion of bankers, they have been selected by the directors because of their fitness 
and ability to serve the bank’s best interest. They are: James S. Alexander, 
president; R.G. Hutchins, Jr. and Herbert P. Howell, vice-presidents; Steven- 
son E. Ward, cashier; Oliver I. Pilat, Faris R. Russell, A. J. Oxenham, William 
M. St. John, Louis A. Keidel, and John E. Rovensky, assistant cashiers; and 
Franz Meyer, manager foreign department. 

The present board of directors contains the names of some of the most promi- 
nent bankers and business men in New York. They are: 


James S. Alexander Francis L. Hine Charles A. Peabddy 
Charles H. Allen Thomas H. Iubbard Charles H. Russell 
E. J. Berwind R. G. Hutchins, Jr. John G. Shedd 
C. Ledyard Blair Adrian Iselin, Jr. W. A. Simonson 
Paul D. Cravath James N. Jarvie Valentine P. Snyder 
Henry P. Davidson A. D. Juilliard Frederick Sturges 
William A. Day Alvin W. Krech H. B. Thayer 
Henry W. de Forest Charles Lanier F. A. Vanderlip 
James B. Duke A. W. Mellon Paul M. Warburg 
George J. Gould Victor Morawetz Harry Payne Whitney 
Daniel Guggenheim J. Pierpont Morgan Albert H. Wiggin 
James H. Parker 


The names of the prominent men who composed the first board of directors 
may be of interest at thistime. They were: 


James Boorman Robert B. Minturn Charles H. Russell 
James Brown Russell H. Nevins John A. Stevens 
Isaac Carow Pelatiah Perit Jenathan Sturges 
James Donaldson John Rathbone, Jr. Peter G. Stuyvesant 
Archibald Gracie Robert Ray Samuel Ward 
James Kent Samuel B. Ruggles Stephen Whitney 
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The names of the presidents from date of organization to date are : 


ee Pee: oS ee 1839 

2d Pn ences ema John Austin Stevens............. 1839 1866 
3d rt fe dipeun ued aad SN A Es 5 ercasies ce dvechicn 1866-1868 
ee vate dca unt Robert Lenox Kennedy........... 1868-1878 
See Frere Ee Rn ee eee 1878 1881 
ee ne eee oe oe SE ES oo oc Se a wien on adavee 1881-1891 
bie eRe See: eh We UD. occ wens nceccces 1891-1899 
, ga reece a rrr 1900-1903 
_.., Shar BRR Pe teers Valentine P. Snyder... ..........0. 1903-1911 
MTT sb daktutche cased James S. Alexander.............. 1911 


The cashiers from date of organization are : 


RIE. cd scceucacad lly, Se a 1839-1851 
Ber + sh Salebaeewees PU Wl Waa: « Sanreainn ans aebn 1851-1878 
Mtn cee ecetauds PN oo oo ena es Rewieaws 1878-1881 
ES ee ee Pe ee eee 1882-1891 
A Se Soe ee SOU, Ma EE adc ca' dvds eodhees 1892-1908 
SL ere ery eter bee pe  :  e 1908-1912 
Ah Bes eee eee Ee Stevenson E. Warid............... 1912 
—_— 


THE CHASE NATIONAL BANK TO REMOVE FROM THE 
CLEARING HOUSE BUILDING. 


The Chase National Bank began business at 117 Broadway, on September 20, 1877, 
with a capital of $300,000. In 1879 it removed to 104 Broadway, where it remained 
until 1886, when it removed to the Clearing House Building, then at the corner of Pine 
and Nassau Streets. In the latter part of 1895, the bank followed the Clearing House 
to its new building at 79-83 Cedar Street, its present location. At that time the bank’s 
capital was $500,000. surplus $1,307,000, and deposits $22,600,000. In its statement to 
the Comptroller of the Currency on March 4, 1914, the bank reported capital $5,000,000, 
surplus $10,153,000, and deposits $149,000,000. When the bank entered the new Clear- 
ing House Building, its quarters were ample for its requirements, but the growth of the 
business soon made it necessary to provide more space, and at the present time it occu- 
pies three floors of 60, 62 and 64 Liberty Street, to which connection has been made 
with the Clearing House Building. 

Notwithstanding the fact that the bank now occupies about three times the space 
originally leased at its present location, it again finds it necessary to seek more com- 
modious quarters, to enable it to handle its constantly increasing business. The rapid 
growth of the Chase National Bank since its organization in 1877 is the more remark- 
able because that growth has been unaided by absorption of other institutions. 


GUARANTY TRUST COMPANY OF NEW YORK ONE 
YEAR IN NEW BUILDING. 


The Guaranty Trust Company of New York on April 7th completed its first year in 
its new building, at 140 Broadway, having removed from its former location at 28 
Nassau Street on Aprii 7th, 1913. 


During the year this company has experienced a remarkable growth. Its deposits 


one year ago were $161,000,000 and now they are approximately $210,000,000, while the 
total assets in the same period have grown from $220,000,000 to $265,000, 000. 


—— 
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ANNUAL BANQUET OF THE TRUST COMPANIES. 


The fourth annual banquet of the trust companies of the United States will be 
held at the Waldorf-Astoria Hotel, New York City, May 4th next. The indications 
are, from arrangements already made, that this gathering, in attendance and bril- 
liancy, will exceed anthing previously attempted by the Trust Company Section of 
the American Bankers Association. 

Secretary Babcock has sent out a circular letter to all members of the Section, 
not only inviting their attendance, but also to extend the invitation to all their 
friends who may be identified with other classes of banking and financial institu- 
tions. Addresses will be delivered by speakers of national reputation on subjects 
of timely interest, especially to the trust companigs. 

Among the honorary committee of arrangements are: Alexander J. Hemphill, 
president Guaranty Trust Company, New York; Willard V. King, president 
Columbia-Knickerbocker Trust Company, New York; John W. Platten, president 
United States Mortgage & Trust Company, New York, and Benjamin Strong, Jr., 
president Bankers Trust Company, New York. 


NATIONAL BANK OF NORTH AMERICA. 


The National Bank of North America, which was located at 43 Exchange Place, 
New York City, failed in 1907. It was known at that time as the ‘‘ Morse’’ bank 
because C. W. Morse owned a controlling interest.in the stock. The depositors 
were paid in full, but the stockholders have ever since been trying to find out what 
was left for them. The chief asset was an 84 per cent. interest in the building 
where the bank was situated. This building was valued at $3,977,385. There isa 
mortgage of $1,400,000 on the property, leaving an equity for the stockholders of 
$2,577,385. 

On the 23d of December, 1913, a committee was appointed by the stockholders 
to look after and protect their interests. Alfred H. Curtis, who was president of 
the bank, was highly complimented by being unanimously. chosen chairman of the 
committee. The Assets Realization Company, following the crash, was appointed 
to liquidate the assets and turn over the equity to the shareholders, and it had 
been intimated that there were some transactions connected with the liquidation 
which were not strictly ‘‘ good business.’’ 

On March 16th the committee reported as follows : 

‘* We beg to advise that the Stockholders’ Committee appointed at a meeting 
held on December 23d, 1913, received the report of John W. McKinnon, sharehold- 
ers’ agent, on February 7, 1914. Since then we have held many conferences with 
the shareholders’ agent, his lawyers and the advisory committee, and as a result of 
these conferences we have filed objections to eight items in his report. We under- 


stand that the stockholders will receive printed copies of said report in afew days, 
and will have up to March 26, 1914, to file any additional objections.’’ 





THE INVESTMENT BANKERS ASSOCIATION. 


The Investment Bankers Association of America held its second annual convention 
in Chicago, October 28-30 last. The association was organized in 1912 and the first 
convention was held in New York City in November of that year. From a copy of the 
proceedings of the Chicago convention, compiled by Secretary Frederick R. Fenton, it 
appears that the total membership now amounts to over 400. The main objects of the 
association are, according to a brief historical preface, promoting the influence of in- 
vestment bankers, to safeguard the offerings of investment bankers, to secure greater 
uniformity in state and federal laws, and for the mutual protection of legitimate in- 
vestment bankers and the public against irresponsible dealers in securities. The volun e¢ 
of 300 pages, is handsomely printed and substantially bound. It also contains many 
pictures of prominent investment bankers. 
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JOHN C. ORCHARD. 

The death of John G. Orchard has left a vacancy in Chicago banking circles 
that will be hard to fill. For over forty years he has been identified with Chicago 
banking institutions, principally with the Meichants Loan & Tiust Compary of 
which he was cashier for nearly twenty years. 

Mr. Orchard was of Scotch ancestry having been born at Insch, Aberdeenshire, 
Scotland, in 1845. Having a natural liking for banking, he began his banking 
career in his native country in 1864, as aclerk in the Royal ‘Bank of Scotland, in 
Edinburgh. After a service of five years he went to London, and took a position 
with the Bank of British North America, in that city. He subsequently came to 
America, and becoming connected with the Canadian Bank of Commerce he was 
sent to Chicago, in 1874, to open a branch there of that institution. 

In 1883 he became connected with the Merchants Loan & Trust Company to 
which he practically gave his life work, his principal efforts being devoted to de- 
veloping the foreign business of the bank, in which he was eminently successful. 

In 1895 Mr. Orchard was elected cashier of the Merchants Loan & Trust hold- 
ing.the position until June, 1913, when he was obliged to resign on account of im- 
paired health. He was, at one time, vice-president of the Illinois St. Andrews 
Society, was also a member of the Evanston Country Club and the Chicago Stock 
Exchange. 

_ Of him it can be said that he possessed the rare faculty of not only making 
friends but keeping them, and to that much of his success in life may be attributed. 


BYRON L. SMITH. 

Byron L. Smith, a leading banker and financier, died recently at his home in 
Chicago after a brief illness, aged 61 years. Mr. Smith was born in Saugerties, 
N. Y., but came to Chicago at a very early age and at the age of 18 began his 
binking career as a messenger in the National Bank of Illinois. He was afterwards 
made cashier of the Hide & Leather National Bank and subsequently promoted to 
the vice-presidency. Mr. Smith’s father, S. A. Smith, was then president of the 
Merchants Loan & Trust Company. When he died, in 1879, his son was elected 
vice-president of that institution, holding that position for eight years when he re- 
signed with the expressed intention of retiring frcm active business. In 1889, how- 
ever, he organized and became president of the Northern Tiust Company holding 
that position at the time of his decease. He was a director of many prominent 
business corporations among them being the Chicago & Northwestern Railroad 
Company; the Atchison, Topeka & Santa Fe Railroad Company; the Edison 
Electric Light and Power Company and also the Chicago Telephone Company of 
which he was vice-president. He was always active in civic and philanthropic 
movements. 

As an evidence of the esteem in which he was held, during the services on the 
day of his funeral, business was suspended in the Chicago Clearing House Associa- 
tion and many banks also displayed flags at half mast. 

EER RSL 


WILLIAM F. HOFFMAN. 

William F. Hoffman died recently, after a brief illness, at his home in Colum- 
bus, Ohio, at the age of sixty-two years. Mr. Hoffman was well known not only 
in local banking circles but also throughout the State. Atthe time of his death he 
was president of the Commercial National Bank of Columbus, having commenced 











RESERVE AGENTS APPROVED IN MARCH 353 


his banking life as a messenger some forty years ago and, by close attention to his 
duties and perseverance as well, worked his way up to his present position. He 
had been president of the Ohio State Bankers Associaticn and at one time a mem- 
ber of the Executive Council of the American Bankers Association. He was always 
prominent in commercial and financial affaiis and immensely popular in business 
and social circles. His death will be deeply felt not only in the locality where he 
resiled but by the banking fraternity in general. 


RESERVE AGENTS APPROVED IN MARCH. 


The following banks were approved as Reserve Agents in March: 

Seaboard National Bank, New York, for Nat. Bank of Ness City, Ness City, 
Kans. 

Chatham & Phenix National Bank, New York, fo First-Bridgeport Nat. Bank, 
Bridgeport, Conn.; National Bank of Commerce, Detroit, Mich. 


’ Mechanics & Metals National Bank, New York, for Textile Nat. Bank, Phila- 
delphia, Pa.; American Nat. Bank, McAlester, Okla.; First Nat. Bank, Philmont, 
N. Y.; First Nat. Bank, Ashdown, Ark. 


National Park Bank, New York, for First Nat. Bank, Wagener, S. C.; First 
Nat. Bank, Bogota, Tex.; First Nat. Bank, Winfield, Tex. 


Hanover National Bank, New York, for First Nat. Bank, Newcastle, Tex.: 
*“irst Nat. Bank, Buda, Tex.; Cherry Creek Nat. Bank, Cherry Creek, N. Y.; 
American Nat. Bank, Fort Smith, Ark.; Farmers & Merchants Nat. Bank, James- 
town, N. D.; First Nat. Bank, Reynolds, N. D. 


Coal & Iron National Bank, New York, for Farmers Nat. Bank, Tecumseh, Okla- 
Irving National Bank, New York, for New Haven County Nat. Bank, New Ha- 
ven, Conn. 


Fourth National Bank, New York, for American Exchange Nat. Bank, Greens- 
boro, N. C.; City Nat. Bank, Duncan, Okla. 


Liberty National Bank, New York,for First Nat. Bank, Beggs, Okla.; Jewell 
County Nat. Bank, Burr Oak, Kans. 


Chase National Bank, New York, for First Nat. Bank, Calexico, Cali. 


Fort Dearborn National Bank, Chicago, for Jacksonville Nat. Bank, Jackson- 
ville, [ll.; First Nat. Bank, Berryville, Ark.; Bonner County National Bank,Sand- 
point, Ida. 

Continental & Commercial National Bank, Chicago, for First Nat. Bank, 
Wallace, Ida ; First Nat. Bank, Hallock, Minn.; First Nat. Bank, Nebo, IIl.; 
Citizens Nat. Bank, Cumberland, Md.; Farmers & Merchants Nat. Bank, James- 
town, N. D. 

Corn Exchange National Bank, Chicago, for Phoenix & Third Nat. Bank, 
Lexington, Ky. 

Corn Exchange National Bink, Philadelphia, for First Nat. Bank, Minotola, 
N. J.; Flat Top Nat. Bank, Bluefield, W. Va. 

Fourth Street National Bank, Philadelphia, for Peoples Nat. Bank, Gate 
City, Va. : 

Mercantile National Bank, St. Louis, for First Nat. Bank, Glen Rose, Tex. 

Mechanics-American National Bank, St. Louis, for First Nat. Bank, Ashdown, 
Ark.; First Nat. Bank, Covington, Tenn. 

Third National Bank, St. Louis, for First Nat. Bank, Corinth, Miss.; First 
Nat. Bank, Nebo, Ills. . 

First National Bank, Cleveland, for National Bank of Corry, Corry, Pa. 

Pe>ples National Bank, Pittsburgh, for American National Bank, Etna, Pa. 

Mellon National Bank, Pittsburgh, for First Nat. Bank, Parsons, W. Va. 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the New 
York Clearing House for the weeks ending April 5, 1913, and April 4, 1914, respectively, 
together with a computation of the proportionate increase or decrease of deposits for the year: 


BANK. 


Bank of N. Y. N. B. A... 
Bank of the Manhattan Co. 
Merchants’ National..... 
Mechanics & Metals Nat.. 
Bank of America......... 


National City ... ....... 
Chemical National....... 
Merchants’ Exch. National 
Nat.Butchers & Drovers. . 
Greenwich 


American Exchange Nat. 


Nat. Bank of Commerce.. | 


YRS ae 
Chatham & Phenix Nat... 
People’s 


Hanover National........ 
Citizen’s Central National 
National Nassau 


Market & Fulton Nat. ... | 


Metropolitan Bank 


Corn Exchange ......... 
Importers & Traders Nat. 
National Park........... 
East River National...... 
Fourth National ..... ... 


Second National 
First National... ....... 
Irving National 
0 rere 
N. Y. County National... 


German-American 
Chase National 
Fifth Avenue............ 
German Exchange 
Germania 


Lincoln National 
Garfield National 
Fifth National .......... 
Bank of the Metropolis. . . 
West Side Bank 


Seaboard National 
Liberty National ........ 
N. Y. Produce Exchange. 
State Bank 
Security Bank 


Coal & Iron Nat’! Bank .. | 


Union Exchange Nat... .. 
Nassau Nat. Bank, Bklyn. 


Totals 











| 
| 


Loans and Loans and 
Discounts Discounts 
Average, Average, 

1913. 1914. 
$20,495,000 $22,200,000 
28,150,000 ,650,000 | 
19,257,000 22,146,000 
54,186,000 61,584,000 
24,229,000 26,962,000 
178,286,000 207,264,000 
28,370,000 29,826,000 
6,481,000 | 7,777,000 | 
2,219,000 | 1,902,000 
9,167,000 9,787,000 
41,957,000 | 47,733,000 | 
127,847,000 | 145,627,000 | 
4,814,000 | 5,079,000 
19,123,000 | 21,222,000 
2,378,000 | 2,129,000 
| 73,916,000} 85,155,000 | 
23,185,000 23,162,000 
11,063,000 | 10,679,000 | 
9,466,000 | 9,323,000 | 
13,250,000 | 11,622,000 
| | 
49,608,000 | 64,452,000 | 
24,895,000 | 27,008,000 | 
83,992,000 | 96,750,000 | 
1,436,000 | 1,496,000 | 
29,863,000 | 29,432,000 | 
13,565,000 13,748,000 
113,352,000 133,125,000 
33,986,000 40,150,000 
3,439,000 | 3,285,000 
8,797,000 | 8,758,000 
4,228,000 | 4,085,000 
91,622,000 103,555,000 
13,406,000 | 13,344,000 
3,605,000 | 3,354,000 
5,419,000 4,999,000 
14,422,000 15,010,000 
8,974,000 9,286,000 
3,777,000 4,000,000 
12,697,000 12,958,000 | 
4,165,000 33939 ,000 
23,019,000 26,958,000 
22,338,000 26,775,000 
9,181,000 9,432,000 
18,051,000 18,768,000 
11,844,000 11,375,000 
6,261,000 6,642,000 | 
,990 ,000 9,533,000 | 
7,528,000 8,137,000 
$1,330,299,000 |$1,502, 183,000 















Legal Net 
Deposits 
Average, 

1913. 








$17,533,000 
’ ,000 
18,397,000 
53,100,000 
23,272,000 


171,403,000 
25,481,000 
6,402,000 
2,039,000 | 
10,394,000 | 


40,061,000 
101,220,000 
4,398,000 
19,332,000 | 
2,374,000 | 


81,395,000 | 
21,900,000 
12,099,000 
9,331,000 
13,927,000 


57,737,000 | 
21,849,000 
85,569,000 

1,653,000 
29,854,000 
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$1,322,742,000 1.551 758,000 


Legal Net | Deposits. 
Deposits | Per Cent. 
Average, | of 

7 | 

‘914. \Inc. Dec. 


$20,553,000 | 17.2)... 
48,125,000 59.3... 
22'894,000 | 24.4... 


60,052,000 | 13. 


26,755,000 14.9 |... 
209,737,000 | 22.3 .... 


26,095,000 | 2.4 


7,313,000 | 14.2). 


1,746,000 


21,924,000 | 13.4 . 


2/307,000 |... 
97,727,000 | 20. 


22.430,000| 2.4... 


11,949,000 |... 
9,652,000! 3.4 
11,544,000 | .... 


101,158,000 | 


12,467,000) .... 


131,208,000 | 23.3|.... 


41,750,000 | 25. 


3,833,000 | .... 


117,533,000 | 16.6... 


15,124,000 | 
3,675,000 | 
5,760,000 | .. 


16,172,000 
10,305,000 | 
4,183,000 
13,043,000 
4,861,000 


32,239,000 
30,227,000 
10,581,000 | . 
24,318,000 
13,739,000 | .... 
6,788,000 
9,492,000 
6,991 ,000 
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The returns of the Trust Companies for April 4, 1914, will be found on page xviii. 


